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FOR 
Printing this ESSAY by SUBSCRIPTION. 


HE whole Work is, already, ſo far performed, that this entire Plan of it was 

drawn up, from the Author's own Papers, without the leaſt Aſſiſtance from any 
other Book, or Books whatever ; ſo that many Parts of it want little more than the 
laſt Tranſcribing and Poliſhing for the Preſs. | 


To which it will be ſent, Book by Book, with all convenient Speed, till the 
whole Five are printed off: The firſt of which will be begun, as ſoon as the 
Author can judge, by his Subſcriptions, what Number the Impreſſion ought to 
conſiſt of. 


Ta1rs Way of publiſhing them is choſen, becauſe it will, not only, take off 
from that Delay, which neceſſarily attends the Delivery of large Books, all at once, 
to the Subſcribers; but will, alſo, be a great Eaſe, both to the Author and the 
Preſs, in the Execution of it. 


Non will it be delivering Fragments, as has been lately praCtiſed ; for, tho' the 
five Books form together one Body of the Elements of Law, in all its Parts; yet, 
cach Book is, ſeparately, an intire 'I rcatiſe on its particular Subjects; as will be ob- 
vious from the Plan itſelf. 


THE Incquality of the Manuſcript-Hand, and the Alterations it may undergo, in — 
tranſcribing for the Preſs, make it difficult to ſay, exactly, what will be the Bulk \ 
of the whole: But it cannot be leſs than et Hundred, or a Thouſand Pages, 
in Quarto; and will, moſt probably, amount to more. 


Tarr Conditions, to Subſcribers, are, one Guinea down, on the Delivery of this 
Abſtrat?, with a Receipt ; and another Guinea, on the Delivery of the ts laſt Books. — 


— — * * | 4 . a 


N. B. An Indiſpoſition which ſeized the Author, while theſe Sheets were in the Preſs, bas occaſion'd 
ſome Inaccuracies; particularly in the Pointing; which, though deſigned to be pull, is, in ſom 
Places, too open; and, in others, not without poſitive Faults; which, bis hoped, the S 
Judicious will excuſe, „ 
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PREFACE to the PLAN. 


HOUG H both Plato, among the Greeks, and Cicero, among the Romans, not to 
mention others, had long before made ſome very juſt Attempts towards ſhewing 
the Riſe of Laws from the Reaſon and Nature of Things; yet, that accurate 
Surveyor of the Advances and Extent of Human Knowledge, our own Lord Bacon, truly 
obſerves*, that thoſe who had, *till his Time, treated of Laws, doing it either as 
Philoſophers, had not carried their fine Contemplations near enough to Uſe and Practice; or as 
Lawyers only, had not ſufficiently freed themſelves from the Fetters of poſitive Inſtitutions. 

Arp notwithſtanding divers Works of great Weight and Learning have ſince appeared, 
ſuch as thoſe of Grotius, Selden, Cumberland, Puffendorf, and Domat; yet they have, each of 
them, their own particular Points ſo much in View, that the ſame Obſervation remains, in 
great Meaſure, true to this Day. 

To ſupply which Defect, as far as the Author's Abilities will permit, his Deſign is, ac- 
cording to his Title, to deduce the Elements of an entire Body of Laws from the high- 
eſt Principles of Truth and Knowledge: Without dropping the Inquiry ſo ſhort as to 
leave Practice wholly out of Sight; nor yet carrying it down to thoſe minuter Rea- 
ſonings and Circumſtances which are neceſſary for the Bar, the Bench, or the Senate, in the 
actual Adminiftration of Juſtice and Government, in any particular State. 

TAE Uſe of ſuch an Undertaking, if it ſhould be but tolerably well executed, is too 
obvious to need much Explanation. | 
Suck Readers as have no Inclination to meddle with the Intricacies of actual Law, but 
would, however, be glad of a rational View of Human Society, in all its Parts, will here 
find it in a much more extenſive Manner, than is to be ſeen in any one Writer; and in a 
more conciſe, as well as more connected one, than it can be found in, among many: As will, 
tis apprehended, be obvious even to Perſons but ſlightly vers'd in theſe SubjeRts, if the PLAN 

of it, here offered, be conſidered with a little Attention. 

THz beginning Student, before he plunges 1 into the irregular Mazes of Poſitive Inſtitution, 
may be previouſly, and at once, furniſhed, in due Order and Connection, with the Reaſons 
on which an entire Body of Laws depend in general. A Clue, which is not a little neceſſary 
to all thoſe, who are obliged to travel through ſuch wide and intricate Labyrinths, as the 
Particular Laws of all long civilized Nations ever have, and always muſt ſwell to. 

GENTLEMEN, whoſe Condition of Life and Fortunes call them early to a Share in the 
Legiſlature of their Couutry, to whom a juſt Syſtem of ſuch general Truths is more 


Advancement of Learning, Book VIII. ** 3. 
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1 PREFACE. 

neceſſary than the Subtleties of Practice, may be thereby prepared to judge, much more 
readily, concerning thoſe various and oppoſite Reaſonings, which are uſually offered in ſuch 
Debates, as attend the Carrying all Particular Laws, from Theory, into Inſtitution and Act. 

Anp though the great Maſters of Juriſprudence ſhould, therein, meet with no ne Truths, 
yet *tis poſſible that the Manner in which the Author deduces the od ones from their 
firſt Principles, and the Order in which he diſpoſes them when ſo deduced, may not be un- 
pleaſing. For he flatters himſelf, they will make ſome Allowance for an Undertaking, 
which is, in great Meaſure, the firſt of the Kind; eſpecially if they conſider how difficult 
it is, to make one and the ſame Performance uſeful to ſuch, as the Writer may be capable 
of inſtructing; and, at the ſame Time, not diſagreeable to thoſe, who are able to inſtruct 
him. 

Bes1pes which merely Civil Purpoſes, as the firſt Book, on which the reſt are built, 
ſhews how evidently the Doftrines of Natural Religion, Private Morality, and Public Law, 
are derived from the ſame Sources, and tend directly to the ſame great Purpoſes ; that Part of it 
in particular, may not be uſeleſs: eſpecially at a Time when divers Sorts of Enthuſiaſm ſeem 
to make ſome ſuch Conſiderations neceſlary, 

Trovcn *tis poſſible ſome of his Readers may look on ſuch Diſcourſes, as Part of the 
firſt Book will conſiſt of, as Things too remote for an Introduction to the Elements of Law. 
But, beſides obſerving that thoſe will be very ſhort, he who aims at offering an entire Body of 
Doctrine to the Public, ought to conſider himſelf as ſpeaking to the molt inquiſitive and 
extenſive Capacities, who will not be fully ſatisfied with any Thing leſs than the higheſt 
Reaſonings, which the Subject they are conſidering ſeems to admit of, 

OR, if Precedent be neceſſary in the Caſe, he is therein ut hed by the Manner in which, 
that great Lawyer, Cicero himſelf enters on the Co of! this Subject, Though, if 
the Reader ſhould compare the two Diſcourſes, 'tis hoped he wil! find that the accumulat- 
ed Thought of ſo many Ages has enabled the Author, to carry thoſe Views ſomething far- 
ther than that learned Roman had an Opportunity of doing; or than ſome others, ſince his 
Time, have done, | 

Care is taken to render the Style plain and conciſe, without aiming at Ornament. Language, 
when applied to theſe graver Purpoſes, ſeeming to be moſt properly dreſſed in that ſimple 
Neatneſs, which becomes a prudent Matron, when ſhe is employed in domeſtic Affairs at 
Home. 

Ma v Terms of Art are thrown into Circumlocutions ; that is, partly into their Definitions; 
leſt the technical Meaning they have acquired, in the particular Laws to which they belong, 
ſhould not be, preciſely, that in which they mult be uſed, in ſuch a general Diſcourſe as the 
reſent. | 
f In which, however, *twas hardly poſſible to avoid ſome little Novelty of Expreſſion; 
though that will no where be introduced without ſufficient Explanation. Of which Sort are, 
the Laws of Private Civil Dominion and Subjection; for what the Civilians call Private Law, 
and which, according to Engliſh Phraſeology, we may call the Laws of Private Liberty, Power, 
and Property: The Laws of Public Subjefion ; for what they call Criminal Law, and we 
Pleas of the Crown : The Laws of Fecial Magiſtracy; for a Part of Public Law, for which 
neither our own, nor the Roman Writers furniſh us with any diſtin&t Term; for I need not 


obſerve, that Zus Feciale is, with them, what we call, tbe Law of Nations itſelf ; and not ot 
art 


PREFACE. Fr 
Part of their Civil Laws which veſted the Officers who made Leagues, &c, with the Office 
and Power of ſo doing. 

Anp though theſe, and divers others, may at firſt View ſeem a little unuſual; yet it is 
hoped, that, on a ſecond Reading, they will appear to ariſe naturally, and without any 
Affectation, from the Caſt and Turn of the whole Diſcourſe; and to be, therefore, the 
propereſt Expreſſions in the ſeveral Places where they are uſed. 

Tuovon, not only with reſpect to Language, but to more material Points, one great Uſe 
of publiſhing ſo large a View of the Undertaking, as the preſent, was to have the Opportunity 
of giving the Work itſelf, before it goes to the Preſs, ſuch Improvements as might be 
ſuggeſted by the Judicious, to which the Writer will lend a ready Attention : For, how 
bold ſoever the Attempt may ſeem, he is far from thinking himſelf too knowing to be 
informed, or his Performance too perfect to be corrected. 

Irs Margins will not be loaden with Quotations, which, in a Diſcourſe that profeſſedly 
appeals to the Nature of Things for its Authority, would be foreign to the Purpole ; except 
here and there, perhaps, to free a ſeemingly uncommon Sentiment, from the Imputation of 
being altogether a- Novelty. 

Nos, in the oppoſite Extreme, will he run into formal Diſputes; except on ſome very 
remarkable Occaſions. His Buſineſs is not to pull down, but to build up, a Syſtem of 
Truths, on theſe Subjects, in as conciſe a Manner as their Extent and his Abilities will 
permit; without going out of his Way to combat celebrated Names, or received Opinions. 

For otherwiſe, what between Quotation and Refutation, each Part of this Diſcourſe might 
be readily ſwelled beyond that Bulk which is deſigned for the Whole; and that with much 
greater Eaſe to the Performer. Where he might alſo obſerve, that it will be more for the 
Student's Advantage to find the Author's Reading and Judgment, if he has any, in the 
Texture of that Whole, than in ſuch ſplended Patches, which might cover, but would 
not cure, Flaws in the main Subſtance itſelf. 

Bur to make ample Amends for thoſe Omiſſions, if they are to be thought ſuch in a Body 
of Elements only, References will be made, in every Part, to ſuch Books, or Parts of Books, 
as are celebrated for handling thoſe Subjects more at large; ſo as to make the whole a 
methodical Index to ſuch Writers thereon as have fallen under the Author's View: By 
which the Reader may, at his Pleaſure, readily fall into a larger Thread of Reaſoning, on 
its ſeveral Heads, than by the Nature and Deſign of the Work itſelf, is, at firſt, intended 
to be laid before him: The principal Purpoſe of it being, to make him, in ſome Degree, 
Maſter of the great Out-lines, before he meddles with thoſe minuter Particulars of Law, and 
Government: as the moſt certain Method of becoming afterwards a juſt Maſter of thoſe alſo. 
Fos the reſt, the following View of the Whole will be his beſt Expoſitor ; with Reſpe& 
to which, in particular, he begs the Reader's Patience while he obſerves, that the Little 
Introductions that ſtand therein at the Head of each Book, and of the Parts into which thoſe 
Books are divided, are not to be conſidered as the Diſcourſes which will appear in thoſe 
Places of the Work itſelf, but as little Abſtracts of them, occaſionally drawn up, for the 
better connecting the Parts of this View. 1 
8 Ir is alſo to be obſerved, that the ſeveral Sections under thoſe Parts have, in the Book 
itſelf, their particular Introductions, and are alſo farther ſubdivided, according as they are 
more or leſs full of Matter; which, thoſe who are already well acquainted with Laws will 
eaſily ſee, is very various. 
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_, PREFACE, 
Tnosx leſſer Introductions and Subdiviſions are, however, here omitted, becauſe inſrting 
them would have rendered the View too unequal and bulky, for one of its principal 5 ; 
which, without incumbering them with too minute a Detail of Particulars, was to grve the 
Learned in theſe Subjects an Opportunity of judging, whether the Author's Plan might be 
capable of bearing, with ſufficient Order and Clearneſs, that extenſive Weight of Reaſoning 
which he has attempted to lay on it; to which it it ſhould appear not unequal in general, 
there would be the leſs Reaſon to ſuſpect his Performance in particular Parts, wherein it muſt 
be eaſier to ſucceed: Or though he ſhould fail in ſome of them, as *tis not to be expected 
but he may, yet ſuch a Work might not want its Merit upon the Whole. 
FavLTLEss Performances, even on the ſlighteſt Subjects, are not very common; much leſs 
is it to be expected, that one Man's Life and Underſtanding ſhould reach Perfection on 
Subjects, whoſe Extent and Difficulty have employed the ableſt Heads of ſo many Ages, and 
fo many Nations, 

HoweveR, as he has really applied a great Part of Twenty Years, to ſuch Studies and 
Collections as might enable him to finiſh it, with ſome Benefit to his Readers, and ſome Repu- 
tation to himſelf, he doubts not but they will excuſe him, if he flatters himſelf, that neither of 
his Aims will be wholly fruſtrated, in its Publication. 

Works of this Kind often fall to the Share of the more ſpeculative and indolent Tempers; 
becauſe greater Capacity and Application always have called, and always will call, thoſe of 
more Ability farther into the Scenes of active Life, than leaves them Leiſure to undertake, 
what they had been, otherwiſe, the moſt capable of performing; and of which, therefore, 
when performed, they muſt be, in general, the ableſt, if not the only, Judges. 

Ap as the World is, already, but too full of uſeleſs Books, the Author thinks it an 
advantageous Circumſtance, both for his Readers at large, and himſelf, that his Cauſe muſt 
be tried before that higheſt Judicature : Where, as the Sentence is final, ſo *tis ſure not to 
be pronounced without due Conſideration, 
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CoxTenTs of ths ABSTRACT. 


BOOK l. 


Elements of Law, in GENERAL; bein 
Ex Ds, and FiTNEss of all Laws 


o a Diſcourſe of the Okioix, 


0 P. 1 


n Thirteen PARTS. 


1. Of Man, and the viſible Syſtem of Things, 
abſolutely conſidered P. 2 


II. Of the Being of one firſt and univerſal Cauſe 


VIII. Of the Laws of Sole Morality, as de- 
riv*d from the Nature of Man 7 


IX. Of the Laws of Social Morality, or Hu- 


of all Things 3 man Society, in general ; and their Fitneſs 7 
III. Of the Nature of the firſt univerſal Cauſe, X. Of the Laws of Private Human ""IY 
as dilcoverable by various Mediums 3 as deriv'd from Man's Nature 
IV. Of the deſign*d- Ends of Man's Exiſt ence, XI. Of the Laws of Publick, or Civil, 5 
as thence diſcoverable 4 ciety, as thence derived; and their Fitneſs 9 
V. Of the Laws preſcribed to Man, for thoſe XII. Of the Laws of National Society, as 
Ends, in general 5 thence deriv*d ; and their Fitneſs 10 
VI. Of the Phy/ical! Laws of the Human Na- XIII. Of the Future Exiſtence of Man; as 
ture; and their Fitneſs 6 one of the Laws of his Nature II 
VII. Of the Moral Laws of the Human Na- 
ture, and their Fitneſs, in general 6 
BOOK II. 7 


Elements of the Laws of PRIVATE Civil Dominion and Subjeftion, 


or PRIVATE Law 


P. 13 


In Thirteen PARTS. 


I. Of Private Civil Dominion and Subject ion, 
and) its Laws, in general 15 
II. Of the Dominion Men have over {heir 0x1 


Perſons; and its Laws 15 


HI. Of the Dominion Men may acquire over 
other Perſons; and its Laws 16 
IV. Of the Do ninion they may acquire over 
Things, which is Property, in general 17 
V. Of Property in Conſumable Things, in par- 
ticular z and its Laws | 18 
VI. Of original Property in Inconſumable Things, 
and its Laws, in general 18 
VII. Of Partial Property in Inconſumable 
Things, as thence derived; and its Laws 19 


VIII. Of Limited Property, or Eſtates there- 


in, as thence derived; and its Laws 20 
IX. Of Conditional Property in ſuch Things, 
as thence deriv*d ; and its Laws 21 


X. Of Property in Truſt, to other Perſons. 
Uſes, as thence depiv'd; and its Laws 22 
XI. Of Joint Property in ſuch Things, as 


thence, alſo, deriv'd; and its Laws 23 
XII. Of Property in Things of an Jncorporeal 
Nature; and its Laws | 24 


XIII. Of the Laws, and Rights peculiar to 
Perſons under ſome private Incapacity 25 


BOOK 


BOOK IM. _ * 


Elements of the Laws of PUBLICK Civil SUBJECTION, or CRIMINAL 


Laaws 


2 27 


In Six PARTS. 


I. Of Publick Civil Subjection, and its Laws, 
in general 28 
II. Of Laws that, to prevent Crimes, regulate 
Religion 28 
III. Of Laws that, to prevent Crimes, regu- 
late Education 33 


BOOK 


IV. Of Laws that hold Men to the Publick Du- 
ties, common to all States of private Life 34 

V. Of Laws that hold Men to the Publick Duties 
of particular Profeſſions, in private Lite 35 


VI. Of Laws that hold Men, dire#1y, to their 
Duties toward Magiſtracy itſelf 36 


IV. 


Elements of the Laws of PUBL1ck Civil Douixiox, being the 


Laws of MacisTRACY itſelf 


P. 39 


In Eight PARTS. 


I. Of Publick Civil Dominion, and its Laws, in 
general 40 


II, Of the Laws of Judicial Magiſtracy, or 
Internal Judicature 41 


III. Of the Laws of Fecial Magiſtracy, or 
External Judicature 42 


IV. Of the Laws of Military Magiſtracy, or 


V. Of the Laws of Fiſcal! Magiſtracy, or the 
Publick Property 44 


VI. Of the Laws of Legiſlative Magiſtracy, or 
the Means of making Publick Rules 46 
VII. Of the Laws of Subordinate Societies, as a 
compound Kind of Magiſtracy 47 
VIII. Of the Laws of Supreme Magiſtracy; in 


the Publick Force 43 


BOOK V. 


Elements of the Laws of NATIONAL SociETT and Intercourſe, or the 
Law of NaTions P. 51 


which all the reſt mult be united 48 


In Eleven PARTS. 


I. Of National Society, and its Laws, in gene- VII. Of Var between Nations, and its Laws, 
ral 53 in general 56 
II. Of the Laws of Society between Nations in VIII. Of the Laws of the legt folemn War, 
a State of Neutrality 53 or Repriſals — 87 
III. Of the Rules of Actions preparatory to IX. Of the Laws of /olemnu War, in its tem- 


_ expreſs Peace between Nations 54 per'd State 57 
IV. Of the Laws of Private National Society, X. Of the Laws of War, in its moſt unlimited 
by expreſs Treaty 55 State * ...: . 468 


v. Of the Laws of Publick National Society, 


XI. Of the Rules of thoſe Compacts that ac- 
by expreſs Treaty 55 


company, ſuſpend, or cigſe, the State of War 58 


VI. Of the Laws of Fudicature between Na- 
56 


tions, without War 


C V.”S 


(1) 


— — — 9 
—— 


O O NI. 
ELEMENTS of LAW 


IN GENERA Lz. 
9 
;o A SE 


Of the ORIGIN, ENDs, and FITNESS of all 
LAWS. 


— 


M. Natura enim Juris nobis explicanda eſt, eaque ab Hominis repetenda Natura. 

Cicero de Legibus, Dial. I. 

M. Daſne igitur hoc nobis, Pomponi, Deorum immortalium vi, ratione, poteſtate, mente, naturam 
omnem regi? Nam ſi hoc non probas, a Deo nobis cauſa ordienda eſt potiſſimum. Ibid. 

A. Du immortales! quam tu longe Furis principia repetis! atqui ita, ut ego non modo ad illa non 
properem, que expettabam d te, de Jure Civili; ſed facile patiar, te hunc diem vel totum in iſto 
ſermone conſumere: ſunt enim hæc majora, que aliorum cauſa, fortaſſe, complecteris; quam 
ipſa illa, quorum hac causd preparantur. ibid, | 


INTRODUCTION. 


S all Juſt Laws are Rules of Action, preſcribed to intelligent Agents, by fit Perſons, 
under fit Penalties, as fit Means, for obtaining ſome fit End ; our Inquiry into their 


Reaſons muſt begin, from an Examination of the Fitneſs of the Ends aimed at by 


them. 


Fon though the Legiſlator may be fit to preſcribe Rules of Action; though the Penalty may 
be fit to produce a Compliance with the Rule, and the Rule, when complied with, may be fit to 


produce the End; yet if that End itſelf be not fit to be obtained, the Law fails in its 
Principal Point. 185 N 


WHENCE 


2 ELEMENTS or LAW in GENERAL. Book I. 


WarNnce it follows, that 'till the Ends at which Man ſhould aim, in genera], be known, 


we cannot judge of the Fitneſs of any particular Law that may be preſcribed to him ; for 
notwithſtanding the ſeeming Fitneſs of any particular End, it may, *cill Man's General 
End be known, be inconſiſtent therewith. 

Nox can that general End be diſcovered, without a thorough Conſideration of the Human 
Nature, in all the Circumſtances of its Exiſtence; as far as they are diſcoverable to us by 
Reaſon only. 


Fo, as we are about to deduce the Fitneſs of Laws from the general Nature of Things, 


we are not to uſe other Mediums of Argument, than thoſe which ariſe from that general Nature: 


And, in order to make our intended Diſcovery thereby, we will conſider Man, the Cauſes 
of his Exiſtence, his diſcoverable Ends, and the Laws of his Nature, under the following 
Heads, in the feveral ſubſequent 


PARIS or THis BOOK. 


I. Or Mankind, and the viſible Syſtem of Things, of which they are a Part, ab- 
ſolutely conſidered, 
IT. Or the Being of ſome one firſt and univerſal Cauſe of all that Syſtem, as it follows 
from the Nature and Structure thereof. | 
III. Or the Nature of that Firſt Univerſal Cauſe, as it follows from the Nature of the 
Things produced. 
IV. Or the deſigned Ends of Man, as they follow from the Nature of that Cauſe, Sc. in 
general. | | 
V. Or the Laws preſcribed to Man, by that Cauſe, for obtaining thoſe Ends ; and their 
Fitneſs in general. 
VI. Or the phyſical Laws of the human Exiſtence, and Nature; and their Fitneſs for thoſe 
Ends. | 
VII. Or the Moral Laws of the human Nature; and their Fitneſs in general. 
VIII. Or the Laws of Sole Morality ; and their Fitneſs. | 
IX. Or the Laws of Social Morality, or Human Society; and their Fitneſs in genera]. 
X. Or the Laws of Private Society; and tkeir Fitneſs. 
XI. Or the Laws of Public, or Civil Society; and their Fitneſs in general. 
XII. Or the Laws of National Society; and their Fitneſs. | 
XIII. Or the future Immortal Exiſtence of Man, as it neceſſarily follows from all the 
preceding Thread of Reaſoning ; and as its Moral Nature and Laws are thereby, 7 
Part, diſcoverable. 


PN NT I. 2 

Of Man and the Vis1sLE Sys TEMu of Things of which he is a Part, 
abſolutely conſidered, 

Tur preceding Titles, of the ſeveral Parts of this firſt Book, having acquainted the Rea- 


der with its wide Extent; he will not think it improper that, in this firſt Part of it, we 
bring him to a Point of View, whence, as from an Eminence, he may take a diſtant, ge- 


neral Survey of that vaſt Object, into whoſe Cauſes and Effects he is to enquire more mi- 


nutely, 


e 
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nutely, in the following Parts: Which however will be drawn into the Compaſs of veryfew 
Pages, under the following 


SECTIONS. 

I. Or Human Underſtanding, not only as it III. Or Mankind, with the reſt of the Inha- 
is Part of our Subject, but eſpecially, as it bitants, and Furniture of this Globe of Earth. 
is the Inſtrument with which the whole In- IV. Or this Globe of Earth, and the reſt of 
quiry muſt be made. the Solar Syſtem,» of which it is a Part. 

II. Or Human Knowledge, both Phyſical and V. Or the reſt of the viſible Univerſe, of 


Moral, as it is the Reſult of that Under- which that ſolar Syſtem is a Part, 
ſtanding, in general, 


PAR T li. 
Of the Being of ſome Ox x, Fr/t, and UNIVERSAL Cauſe of all Things. 


Tur preceding View having juſtly and neceſſarily put the Mind on an Inquiry into that 
Series of Cauſes and Effects, on which this prodigious Syſtem of Things is dependent, ve 
come in this Part to trace, in a ſhort manner, the great Out-lines of that Series, Step by 
Step, till they reſult in a full Proof of the Being of ſome one Univerſal Cauſe. 

Wurnk however the Reader is not to ſuppoſe, that in this Part, and the next immediate- 
ly following, any thing ſo abſurd is thought of, as ſwelling this Introduction to Elements of 
Law, with a whole Syſtem of Phyſicks: But ſtating the Cardinal Points of that Syſtem in 
ſuch a conciſe, and in ſome degree, new Manner, as will conclude fully to our Purpoſe ; 


referring the Reader to Places where thoſe Particulars may be ſeen at large, which will be here 
treated in general Terms only, in the following 


SE C-F-I ONS; 

I. Or the Generation, Birth, Growth, Life III. Or the Structure of that whole ſolar Sy- 
and Death of the various Inhabitants of this ſtem, as it depends on certain univerſal Qua- 
Earth, both vegetable and animal, as they lities internally, and on 1ts Situation in, and 

depend on their ſeveral mechanickStrufttures, being a Part of the viſible Univerſe exter- 
in particular, and the apparent Qualities of nally. | 
what we call Body or Matter, in general. IV. Or the Structure and Nature of the viſi- 

II. Or the Structure, Motion, Sc. of our ble Univerſe, as it evidently infers both the 
Globe of Earth, as it clepends on the Nature being of infinitely more than its viſible 
of Matter internally, and its Place in the Parts, and the Exiſtence of ſome one uni- 
ſolar Syſtem externally, verſal and infinite Cauſe. 


EAST: 1 
Of the NaTurs of the fir and wnwer/al Causs. 


Tut Being of ſuch a Cauſe thus prov'd, not from metaphyſical Speculations, but Proofs 
of the cleareſt and ſtrongeſt Kind that the human Mind is capable of, we come, in another 


Thread 
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Thread of Reaſoning, to inquire into and prove the Nature of that Cauſe, as it follows, 
with equal Cogency, from various Mediums of Argument, in the following 


S'ECT I O N'S. 
J. Or the infinite phyſical Power (if we may IV. Or divers other particular Attributes of 
be allow'd that Expreſſion) of the firſt uni- the firſt Cauſe, as they follow from, and de- 


verſal Cauſe; as it follows from an evident- pend, as to our Knowledge of them, on the 
ly indefinite, if not actually infinite, phy- former. 
ical. Univerſe. V. Or the Euds for which ſuch an infinite, mo- 
II. Or the intelligent Nature of that Cauſe; as ral Agent muſt act in general, as they follow 
it follows from the mechanick Structure of 1. Apriori, from his demonſtrated moral 
that Univerſe. Nature. 
III. Or the moral Nature of that Cauſe, as it 2. And are confirm'd by the moral Ends 
follows à priori, from his intelligent Na- diſcoverable in his Works, in the ſub- 
ture; and @ poſteriori, from the moral Nature ſequent diſcourſes, 


of the Things produced, 


N. B. Where wwe talk of any thing, as a neceſſary Conſequence of the divine Nature, the Reader i; 
not to underſtand a phyſical, but moral Neceſſity; as it ariſes from the voluntary, tho infal- 
lible Rectitude of that Nature. 


TAN a 
Of the Deſigned Ex ps of Human Exiſtence. 


The Ends of divine Action thus diſcovered, in general Terms; this Part is deſign'd for an 
Inquiry into the nds of Man's Exiſtence more particularly, which will be done in the 


following 
rie 


J. Or the metaphorical, or indiſtinct Manner he is a Part. 
in which divers Writers talk concerning the 2, From the Powers and Faculties given 
Summum Bonum; and the Manner in which him to obtain thoſe Ends, in Confor— 
this Inquiry muſt be made. mity to that Syſtem, 
II. Or the Ends of human Exiſtence in gene- IV. Or the future, and neceſſarily immortal 
ral, as they follow Exiſtence of Man, or the human Mind; as 
1. From the beneficent and juſt Nature of it follows 
the firſt Cauſe, ' 1. From the moral Nature and Power of 
2. From his Power and Wiſdom, capable the firſt Cauſe, 
of executing all that his moral Nature 2. And is confirmed by the Cireuggſtances 
dictates. of our preſent Life, in the following 
III. Or the Ends of Man's preſent Life, 1 Parts.:..- 
they follow _ V. Or the Means given to Man for obtaining 


1. From the Syſtem of Things of which thoſe Ends, in general Terms. 


E& © 
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. 
Of the Laws preſcribed to Max KIND, by the Figsr Cavsr. 


Havins, thus, trac'd Mankind up to their Origin, and, thence, diſcovered the Ends of 
their Exiſtence, with a general Sketch of the Means given for obtaining thoſe Ends, we now 
evidently ſee human Creatures, in the Light of Agents, acting under an infinitely powerful 
and wiſe Creator, to Purpoſes vaſtly ſuperior to, and more extenſive than, thoſe narrow 
Views, which their Senſes ſeem at firlt to ſuggeſt. 

To which Deductions, however, tho' made, in a greater or leſs Degree, by the Body of 
Mankind in all Ages, many Objections have been ſtarted, by Names of ſome Note in the 
Philoſophical. World: chiefly drawn from the moral Nature of Things, as not anſwer ing 
to thoſe Concluſions. | 

Bur a little farther Reflection will alſo ſhew us, that Omnipotent Creator, in the Light of 
L a molt perfectly beneficent, and juſt Zz7i/fator, In which we come, directly, to the principal 
. Purpoſe of this firſt Book ; that is, to examine the Fitneſs of all Laws, by the Fitneſs of the 

Ends to which they are directed. 

WHERE, while we place all juſt human Laws, on the ſolideſt Foundations on which they 
can ſtand, the Purpoſes of Infinite Miſlom and Goodies, we ſhall, at the ſame time, put 
the finiſhing Hand to demoaltrating the Truths hitherto laid down; by ſhewing, that both 
the phyſical, and moral Syitem oi Things are perfectly right and fir, for the Purpoſes de- 
ſign'd; and therefore, neceſſarily, the Work of ſuch a Cauſe, as we have before attributed 
them to. 


an Axn here, as a Thread of Rerſoning that is, in part, zetw, will be offered; fo it will 
he be done with that Modeſty, whici: becomes a Man very ſenſible of the ſcanty Reach of 


human Knowledge, in general; and the. yet narrewer Compaſs of his own, in particular. 
Tho' not without a firm Perſuaſion, that Time will carry Diſcourſes of this Kind to much 
greater Perfection, eſpecially as to the minuter Circumſtances, than can be here attempted, 


yen where we have Room for the Oat-lines of thoſe Reaſonings only: which will be conſidered Ro 
for- in general, in the ſubſequent | 
rtal SECTIONS, 
AS | I. Or the Nature and Idea of a Law, in ge- propereſt Senſe, the Laws of bis Nature. 
neral, IV. Or a phyfical” Law, its Nature, Idea, + + 
er of II. Or the falſe, or imperfect Views of the and Fitneſs in general. 5 
Laws of the human Nature, given by di- V. Or a moral Law, its Nature, Idea, and 
ances vers Writers, in Diſcourſes on, what they © Fitneſs, in general. ny; 
wing call, the Laws of Nature. VI. Of the Neceſſity for, and Fitneſs of, a 
III. Or thoſe Circumſtances of human Ex- proper Mixlure of both theſe; for con- 
ining iltence, and Knowledge, which point out ducting Man to his deſign'd Ends, in 
to Man, his ſeveral Ends of Action, under general. _ 
various Penalties ; and that they are, in the 2 
R T 
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PART VI. | 
Of the Pavs1car, Laws of the Human NaTvurs, and their Firne/s. 


Tus Laws under which Man acts, in general, thus conſidered, we come to a more par- 
ticular Examination of the Phyſical Part of them; which, (tho' they are, to Mankind, in 
a Sort, unconditional and abſolute) will, on a juſt Inquiry, be found to be ſo many moral 
Acts of the firſt Cauſe, for the fitteſt Purpoſes. | | 

In the ſecond Part of this Book, the admirable Structure of Things was conſidered, as 
they prov'd the exquiſite Intelligence only, of the Architect: but here, viewed in another 
Manner, they will ſhew us, that fine Artiſt, in the Light of a moſt perfect moral Agent; in 
exact conformity to what was, antecedently, prov'd from his Intelligence alone: which will 
be the Buſineſs of the following 

SECTIONS, 
I. Or the Fitneſs of the Structure of the human ſpects, as well in the Structure of his own 

Mind, and Underſtanding, ſo far as it Exiſts Body, as that of other Things. 

and Acts by Laws wholly independent of III. Or the moral Fitneſs of ſeveral of the moſt 

human Will and Action; and of the Degrees conſiderable phyſical Circumſtances under 

of Neceſſity under which Man acts, in that which Man Exiſts and Acts; in the Points 
reſpect. of his Generation, Birth, Life, Health, Sick- 
II. Or the Fitneſs of the eſtabliſhed phyſical neſs, and Death. 

Laws of, what we call, Body or Matter, in IV. Or the Fitneſs of the phyſical Structure, 

general, for the moral Purpoſes to which of this Globe of Earth, of the felar Syſtem ; 
they are deſign'd; and the Degrees of Ne- and the vi/ble Univerſe ; for the moral Pur- 

ceſſity under which Man acts in thoſe re- poſes to which they are evidently deſign'd. 


PRT VII. 


Of the MoxAL Laws of the Human NATURE, and their Hure 
in General. 


Tux Fitneſs of that abſolute Government which is exercis'd over Man, by the phyſical 
Nature of Things, as they are in reality ſo many dire& Laws, or Acts, of the firſt Caule, 
thus explain'd, we proceed to examine, thoſe moral Rules of action, to which he 1s ſub- 
jected, by the Mediation of his own Underſtanding, and Will. 

WHERE *tis to be obſerv'd, that as the Ae were the Inſtances of thoſe Kinds, and 
Degrees of Neceſſity under which Men act ; theſe are the Points in which they are, in various 
Ways and Degrees, free Agents, to the Purpoſes of their own Happineſs; in Conformity to 
the abſolute Nature of Things, or that of other free Agents: which we ſhall conſider, in general, 
in the ſollowing 

SECTION 5s 
I. Or the Inſtances, and Degrees, in which the phy/ical Nature of Things, or mediately, 
Mankind are ſubject to the Conſequences of by the Intervention of moral Agents. 
their own Actions, in general: which Conſe- II. Or that Degree of Liberty, and Power 
quences are inflicted, either immediately, by which the phy/ical Nature of Things gives, 
| or 


5 
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br leaves to Man: in which Inſtances, thoſe eftabliſhed Order of Things: without the 


. phyſical Laws become fo many moral Rules Intervention of other free, or moral, Agents. 


of action to Mankind; under their various IV. Or the Reaſons for, and Fitneſs of, ſub- 


. Penalties, jecting Mankind to the Action, and Inter- 


III. Or the Reaſons for, and Fitneſs of, ſub- vention, of thoſe moral Agents, which are 


jecting Mankind to the Conſequences of their fellow Creatures, in general. 
their own Actions; in conformity to an 


PART VIII. | 
Of the Laws of SolE Moratity, and their Hine ſß. 


Ar rs the foregoing Inquiry concerning the Fitneſs, and Uſe, of thoſe Circumſtances 
of Man's Exiſtence, which ſubje& him to the Conſequences of his own Agency, in general: 
we proceed to a more particular Examination of that Part of them, whereby each Individual 
is dependent on his own Actions, in particular; in the tollowing 

| SECTIONS. 
L Or the ſeveral Points, and Degrees, in which Paſſions, for both thoſe Purpoſes : and the 


the Individuals of the human Species are Penalties attendant on their miſuſe, 
dependent on their own immediate Actions. V. Or the due Proviſion of external Means, 
II. Or the Government, and Improvement, for all thoſe Purpoſes : as each individual 
of the Underſtanding ; as it is made neceſſa- ſtands thereto oblig*d, under other Penalties. 
ry to Man, and depends on his own. Action; VI. Or the particular Reaſon for, and moral 
under various Penalties. Fitneſs of, this Part of the Laws under which 
III. Or the Government, and Care, of the the Individuals of Mankind are, in great 
Body; as each individual ſtands thereto ob- meaſure, dependent on their own Actions 
lig'd: and the Penalties attending its neg- conſider'd as the Appointment of the fir/t 


lect, or abul”. Cauſe, for the Purpoſes of Man's preſent 
IV. Or the Uſe, Bounds, and Fitneſs, of the and future Exiſtence. | 


PART K. 
Of the Laus of Socis:i, MoRALIT v, or Human Society, in gene- 
5, and their Funeſs, 


Haix ſeen how the Nature of Things compel the Individuals of Humankind to a 
Care of themſelves ſolely conſidered; we proceed to examine how, they ſtand oblig'd to a ſocial 


Life with each other; partly under the ſame, and partly under another Set of Penalties 3 
which will be conſidered, in general, in the ſubſequent 


CECTIONS 
I. Or the ſeveral Circumſtances and Wants hold them to the general Law of Soci- 


of Mankind, which, as ſo many Laws, ety; and of the Kinds and Degrees of Di/- 
make a focial Life neceſſary to Man; un. Ffimilitude, which fit the Individuals, re- 


der their various Penalties. ſpecti ini iffer 
var! 5 pectively, for ſuſtaining the different Of- 
H. Or the Kinds and Degrees of Similitude fices of it. ; | 


which run through the whole Species, and III. Of the ſeveral Degrees, and Kinds, of 
| B 2 | | Society, 


** 
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Society, to which Men ſtand oblig'd there- V. Or the moral Fitneſs and Uſe of theſe 
by, both private and publick; under their Circumſtances of the human Nature in ge. 
various Penalties, neralz which ſubject Mankind to, and 
IV. Or the Uſe and Fitneſs of the focial make them dependent on, each others 
Paſſions, for thoſe Purpoſes; and the Actions mutually, in various Ways; con- 
Penalties that attend their Miſaſe or Ab- ſidered as the Deſign, or Appointment ot 


uſe, in genera), the fir/t Cauſe. 


. 
Of the Laws of yrIvaTE Society, and their F;zne/+. 


From conſidering the Laws of human Society, in general, we proceed to ſtate and examine, 
more particularly, that privaze Society, which the Individuals of Mankind, are, by the Nature 
of Things, obliged to cultivate with each other; under the Direction of the private Under- 
ſtanding, and the Grord of the private Force or Powers of thoſe Individuals reſpectively; 
where their ſeveral] Wills are ſo many private human Laws, to the Obſervance of which, 
Men ſtand oblig'd, under the Rewards and Penalties of private Frienifhip and Reſentment, 
of various Sorts; fo far as thoſe are permitted, by that publick Society, and thoſe publick 
Laws, vhich will be conſidered in the next Part of this Book. 

Anp here it may not be amiſs to obſerve, that this private ſocial Life, ſeems to be that, 
which ſome Writers, emphatically, call the Szate of Nature: And ſrom whence, as if it were 
the only State natural to Man, they attempt to deduce that impertect, and in divers Points 
erroneous, Body of Rules, which they call, he Laws of Nature. 

_ Wren Error, and its Conſequences, will be refuted by the whole Thread of this firſt 
Book, as it will thereby appear, that the Laws of the human Nature cannot be, juſtly, ſtated, 
but from the 2e Progre/5 of that Nature; and not from any particular State, or Part of 
it. But to return to our preſent Point, this private Society and its Laws, which are, indeed 
in part, the moſt immediate Objects of publick Society, will be here conſidered in the 


tollowing — > 
l . 


I. Or the ſeveral Circumſtances which, as V. Or that ꝝniverſal private Society to which 


ſo many Laws, compel Men to a private all Men are 077 as Inhabitants and Cul- 


ſocial Life with each other; under their tivators of the FKarth, as well for raiſing, 

various Rewards, and Penalties, in general. as enjoying the Neceſſaries of Life; with 
II. Or the Difference of the Sexcs, with the its Laws, as they are the Foundations of 
Connubial Society thereon founded, and its Property, in gencral, and all Kinds of 

Laws; under divers Penalties. | private Commerce in particular, under a 
III. Or the Parental Society, as it ariſes from Variety of Penalties, 


the Connubial, and its Laws; under their VI. Or divers of the more indeterminate 


particular Penalties, Parts or Offices of private Society, for the 


IV. Or the Herile Society, between Maſter | occaſional Purpoſes of human Lite; where 
and Servant; as it is founded on different of general Beneſicence, and particular Friend- 
Talents of Body and Mind, internally; Hips; with their Neceſſity, and Laws; 
and other Circumſtances, externally, with 1ts under their ſeveral Penaltics. 


ariſing Laws, under various Penalties, 


VII, Or 
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VII. Or the Means by which the Individuals 


of the whole Species are diſtinly deter- 
mined to theſe private ſocial Acts, towards 
each other, in particular; for which they 
are form'd in general, Where, of Signs, 
or Language, and Veracity therein, in ge- 
neral, with Promiſes and Contracts, Cc. in 
particular; and their various Laws. 


VIII. Or the Precedence and Order of the 


Obligations ariſing from theſe different Of- 
fices of private Life, where, by accident, 
they come in Competition with each other: 


And the Penalties attending on Breaches of 
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IX. Or the Fitneſs of the ſocial Paſſions, 


both concupiſcible and iraſcible, as they 
are partly the Spurs to, and partly the 
Guards and Inforcement of, private Society, 
in all its Parts; with their Uſe and 
Bounds, under various private Penalties, 


that attend their Defects, Perverſion, or 
Exceſs, 


X. Or the moral Fitneſs of all theſe Parts of 


private Society in particular; conſidered as 
the Inſtitution and Appointment of the Vit 
Cauſe ; for the preſent, as well as future 
Purpoſes of human Exiſtence. 


that Order. 


„„ Bs HD. < | 
Of the Laws of Pu BIIck or CIvIL SocitTty, and their F;tne/s. 


From the Defect, or Exceſs, which attends the unlimited Uſe of Mens private Under- 
ſtandings, Powers, and Paſſions, in the Exerciſe of that private Society, which we come laſt 
from conſidering; Mankind are invited by many Benefits, on one hand, and compell'd by 
many heavy Penalties, on the other, that is by ſo many Laws of their Nature, to ſubmit to 
the Guide of a publick Under/landing, and ſeek the Protection of a common Force, in many 
Points, that are the common Concern of all: Which is acting in that Public or Civil Society, 
which we come now to conſider, 

Wir reſpect to which 'tis allo to be obſerved, that the ſame Nature of Things, that 
induces them to do ſo in general, under one Set of Penalties, does not forſake them there; 
but obliges them to the Obſervation of a great Variety of Rules, in ſo doing; under another 
Series of Conveniencies and Inconveniencies, which follow in various Kinds 6 and Degrees, ac- 
cording as thoſe Societies, and the human Laws that regulate them, are more or leſs con- 


form” 1 to the Nature of the Things they regulate the doing of which, in every Point, is 


the great Buſineſs of Legiſlation, as we ſhall ſee in every Part of human Laws, when we 
come to conſider them. 

Trc? at the ſame time, it may be aſſerted, as an univerſal Truth, that the worſt Syſtem of 
Civil Society that ever was inftituted, was attended with fewer Evils, than the intire Diſuſe 
of it would have been. So exactly do the divine Laws of Man's Nature exert themſelves, in 
Proportion to his Complyance with, or Deviation from, them: The Examination of all 
which, in general Terms only, will be the Buſineſs of the following 


Be & ©..1:1-0-N-S$; 
I. Or thoſe Circumſtances of human Life, ſubmit to the Controffl of a common Force, 
which, as ſo many Laws, make it neceſſary in general. 
to Mankind to uſe the Direction of a Public II. Or the Righ thence ariſing, to Mankind on 
Underſtanding, and ſcek the Protection, or one Hand, and the Obligation they are under, 


ON 


10 


on the other, to act in ſuch Society; ante- 
cedent to any particular Compact; in anſ. 
wer to thoſe, who found all Civil Society, 
on buman Compact only, 


ELEMENTS Or LA W in GENERAL. 


Book I. 
becauſe thoſe Offences affect the whole So- 
ciety: Whence ariſe what I, therefore, 
call tbe Laws of PuBLic Civil Susjt- 
CTION z uſually called CriMinart Law: 


III. Or Public Human, or Civil, Laws, un- 
der immediate Human Penalties, as thence 
reſulting; their Nature, Objects, Parts, 
Kinds, and Fitneſs, in genera]. 

IV. Or thoſe Parts of Private human Society, 

in which Mens Private Dominion over their 

own Perſons, the Perſons or Actions of others, 
and over other Things, is to be defended by 
public Civil Laws; though under no other 

Penalties than thoſe of private Reparation 

to the Perſons injured : Whence ariſe what 

I, therefore, call /he Laws of PRIVATE 

CIVIL Dominion and SUBJECTION : 

uſually called Private Law, though 

improperly, becauſe all Civil Laws are pu- 
lic ; which Parts of Law, their Kinds, 

Reaſons, and Fitneſs will be conſidered 

In General, in this Section; 
In Particular, in Book II.“ 

v. Or thoſe Parts of Human Lite and Action, 
which ought to be directly regulated by, 
or ſubjeft to, the public Underſtanding ; 
under public Penalties on the Offender, 


PART XIL 


Of the Laws of NATIONAL SocigtTyY, and their Hitneſß. 


of which, its Objects, Kinds, Reaſons, 
and Fitneſs, 
In general, in this Section; 
| In particular, in Book III. 

VI. Or thoſe Rules, which are neceſſary to con- 
ſtitute the Being, and direct the Action, 
of that public Underſtanding and common 
Force, which muſt give Birth to, and exe- 
cute, the two preceeding Bodies of Law: 
Whence ariſe what I, therefore, call 7he 
Laws of PuBLic CIVIL Dominiox, or 
MacisTRACY, inall its Parts both Sybor- 
dinate, and Supreme: Of which, their Ob- 
jects, Kinds, Reaſons, and Fitneſs, 

| In General, in this Section 

In Particular, in Book IV. 

VII. Or the moral Fitneſs of this Part of 
the Order of Things (which ſubjects Men, 
in this manner, mutually to each others 
Actions in Civil Society ;) conſidered as 
the Appointment and Inſtitution of the 
firſt Cauſe, for the Purpoſes of Man's pre- 
ſent and future Exiſtence. 


Amons the Circumſtances, and Nature, of Things, which give Being to Civil Society, we 
have before obſerved, that no one publick human Underſtanding, or common Force, can 
exert itſelf beyond certain Bounds, without various Imperfections and Inconveniencies; 
which, as ſo many Laws, oblige Mankind to reſolve themſelves into many ſuch Societies, 

WuHiLE, on the other hand, the Nature of human Life on this Earth, makes a Commu— 
nication between thoſe Societies, or their Members, in ſome Caſes, unavoidable; in many, 
very neceſſary; and in moſt, very convenient: Which mutual Intercourſe, however, can- 
not, any more than that between Individuals of the fame Society, be maintained, as it ought, 
without its particular Rules, whence ariſe, what I therefore call, the Laws of NATIONAL 
SocitTyY : "Uſually call'd the Law of NaTions; whoſe Nature, Objects, Parts, and 
Fitneſs, will be conſider'd | 
More Particularly, in Book V. 


More Generally, in the following SreOTIONS 


ONS 


Book I, ELEMENTS Or LAW in GENERAL. 


II 


SECTIONS of this PART. 


I. Or thoſe Circumſtances, in the Nature of 


Things, which ſet Bownds to all particular 
Civil Societies, on which the Being of 
many ſuch depend; with the Penalties that 
attend on their extending themſelves beyond 


or, their conſtituent Members, to thoſe 
Laws and Duties of Peace, by direct Force 
and Compulſion : with the Rules by which 


that muſt be done; which are the Laos 
of War between them. 


roper Limits. 

11. Os abots Circumſtances of human Lite 
which hold all ſuch Societies, or their 
Members, to a mutual Intercourſe with 
each other, in a greater or leſs degree, 
under various Penalties; with their ariſing 
Rules and Duties; which are the Laws of 
Peace between them. 

III. Or thoſe Facts and Circumſtances, which 
compel ſuch Societies to hold each other, 


„„ 


Of the FuruxE and IuuORTAL Hxiſtence of Man, or the Hunan 
Mixp, with its ariſing Laws, 


IV. Or the Fitneſs of this Part of the Nature 
and Circumſtances of human Life (which 
ſubject different Multitudes of Mankind to 
the Guide of different publick Underſtand- 
ings, and at the ſame time hold them to 
their mutual Duties by the Laws we come 
from examining;) conſider'd as an Ap- 
pointment of the fir Cauſe, for its gene- 
ral and particular Purpoſes, 


HavixG, thus, gone through, and examined the Nature, and Laws of human Exiſt- 
ence; ſo far as we perceive it by actual Fai? and Experience: We come now to ad- 
vance our Inquiries concerning it, into that Fizyrity, for which we have, antecedently, ſhewn 
that Man muſt be deſign'd, by the fr/t Care. 

WHERE we have ree Parts to execute: The firſt of which is, to carry the Argument for 
Man's future Exiſtence 3 which was drawn @ 771i, from the ahſtradt Idea of the firſt Cauſe, 
into a full Demonſtration of the Certainty of that Exiſtence, as one of the Laws of his Na- 
ture in general, by Proofs à f eſtericri from the Nature of his preſent Exiſtence, The next 
is to examine how far another Thread of Reaſoning will carry us, clearly, as to the Nature 
and Laws, of that future Exiſtence, in particular. And laſtly, we are to conſider, what 
Effect that Diſcovery has, or ought to have, on Man's preſent Life and Actions, accord- 
ing as theſe two Parts of his Exiſtence ſtand related to each other, 

HRE, indeed, actual Senſation and Experience do, in part, forſake us; but as ſure, and 
perhaps a more accurate Guide, will take their Places. For as thoſe abſtract Reaſonings of 
the Geometers, concerning Things which fall not under the Senſes, (ſuch as the demon- 
ſtrated Properties of a true Circle, or a true Cone, neither of which were, perhaps, ever ſeen) 
are more clear and exact, than any Menſuration or Operation, that can be ally, and mecha- 


. xically perform'd about thoſe Figures: So, tho? the Concluſions to be drawn in tllis Part, are 


not the Conſequences of any particular Facts, Senſations, or Experience, they are, how- 


ever, the Reſult of all the Facts, all the Senſations, and all the Experience, that ever were, 
or ever will be. | 


THAT is, they are nothing leſs than the full Reſult of the cohole Nature of Tlinge, 
colicctively conſider'd in one Body: And will therefore appear to have an Evidence, as 


infinite 
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Infinite, as that Nature, in its Extent 2s un ſormountable, 2 Ih Ns Fires * 3 as uniform and in- 


variable, in its. Jener; and as liſting, in its Duration. 


But, as this is, in ſome Sort, aſſert⸗ 


ing before Proof, it had, perhaps, been better ſaid, after we had gone through, with 
allow'd Succeſs, what will be the Buſineſs of the following © 


SECTIONS. 


I. Or the Coincidence and common Tenden- 
.cy of all the preceding Reaſonings, as they 
do, when taken together, amount to full 
Demonſtration, that a future immortal Ex- 
?//ence is one of the Laws, of the human 
Nature, 

II. Thar ſuch future Exiſtence muſt be the 
Reſult of a certain eſtabliſhed order of 
Things, independent of human Action; 
as to its abſolute Nature, in general, juſt 
as the abſolute phyſical Laws of Man's 
Exiſtence here are fo. 

III. Or the Impoſſibility of diſcovering what, 
we (for want of a better Term) mult call 
the Phyſical Mode and Lows of that Exiſt- 
ence, in general; though, with particular 
negative Proof, that it cannot lye, locally, 


in any of the Scenes of this vi//ible Univerſe, 


as they are ſuch. 

IV. Or ſome Parts of the moral, or relative 
Nature and Circumſtances of that future 
Exiſtence, as they follow moſt evidently, 
from various Mediums of Argument. 

V. Or the Reaſons for, and Fitneſs of, divers 
of the Circumſtances of human Life and 
Exiſtence here, which could not be ſo ful- 
ly ſhewn, till our Reaſonings were brought 
to this Point; but which will, now, appear 
in ſuch a Manner, as to throw new Light 
and Evidence on the whole Doctrine. 

VI. Or the Conſequences of all theſe Diſco- 
veries, with reſpect to the preſent Part of 


* 


human Life ; and the Laws of Action thence 
ariſing. Where we - ſhall find Mankind 
ſtanding, directly, in thoſe Relations (with 
reſpect to that Being, which we have, hi- 
therto, call'd the fr/t Cauſe) that are uſu- 
ally underſtood to ariſe between a ra- 
tional Creature and his Gop ; according to 
the more general Acceptation of that 
Term. 


VII. Or the Neceſſity for, and Fitneſs of 7his 


Part of the Order of Things; which, with 
reſpe& to Mankind, taken in general, diſ- 
covers the Nature and Laws of their Exiſt- 
ence; to Individuals in various Degrees, ac- 
cording as their Underſtandings are more 
or leis apply'd to thoſe Purpoſes; and to 
the whole Species, by the traditional and ac- 
cumulated Reaſonings of the ſucceſſive Ge- 
nerations, which conſiſt of thoſe Indivi- 
duals: whence that Law of their Nature 
ariſes, which relates to thoſe Diſcoveries, 
under various Penalties, 


VIII. Or that Body of Doctrine, in Theory; 


and Duties in Practice, which is, therefore, 
call'd NATURAL REL1G1ON 3 as it is the 
full and evident Reſult of all the preceding 


Thread of Reaſonings; and contains the 


whole Code of Laws under which Man acts, 
both to the Purpoſes of his preſent and future 
Exiſtence ; ſo far as they are diſcoverable 
by Reaſon only. 


With a ſhort Sketch of which this Book, muſt neceſſarily Js cloſed ; as it is that Body of Doctrine, 
to which only, as common lo all Mankind, we can properly refer, in points where Religion is 10 
be conſidered, in thoſe ſubſequent Elements of univerſal Law, ich are ac/igned to wee, e- 


aually, to all Nations, 
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PRIVATE CIVIL DOMINION 


AND 


SUBITECTION:; 


Commonly called 


7 LIL 45 


Q. Alte vero, &, ut oportet, a capite, frater, repetis quod querimus, & qui aliter jus civile 
tradunt, non tam Fuſtitie, quam litigandi tradunt vias, M. Non ita eſt, Quinte; ac potius 
Ignoratio Juris litigioſa eſt, quam Scientia. Sed hec poſterius; nunc Furis Principia videamus, 


Gitero de Legibus, Dial. I. 


INTRODUCTION. 


H= in the preceding Book, ſeen that the Purpoſes of Human Life, as inſtituted by 
its Author, in all its Circumſtances, are to faſhion Men for, and habituate them to 
Selſgovernment, and ſocial Action: And it being, alſo, there ſhewn, that one of the Means 
proper for that Purpoſe, was to make it neceſſary for them to act, in many Points, with an 
wnited Force, under the Direction of a common or public Underſtanding , we have thence 
deduced, and ſtated, the Nature, and Laws of Civil Society, in all its principal Parts, in 
| -” general 
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general Terms only; referring the minuter Conſideration of the Rules, neceſſary for their 
Government therein, reſpectively, to the ſubſequent Parts of this Work. R | 

On which mnuter Conſideration we are now entering, and ſhall begin it, with an Enquiry 
into the Fitneſs of the Laws of that Part of Civil Life, in which the comnion or public 
Underſtanding (leaving each private Individual to the free Exerciſe of bis own particular 
Capacities and Powers) is only active, in directing the public Force to their Defence, in that 
Exerciſe of them. Which Body of Rules I chuſe to call th? Laws of PRIVATE Civi/ 
Dominion and Subjection ; becauſe they are only declaratory of that privale Dominion, which 
the Members of all Civil Societies have over their ow# particular Perſons; or of the Power 
they may acquire over ber Perſons, and other Things; which, by ſuch Acquiſition, become 
in many Ways, ſubject to them: In proper Contradiſtinction to the Laws of PuBLic Civil 
Dominion and Subjeftion, which form the other two Parts of Civil Laws. 

Here we ſhould likewiſe obſerve, that, as all other Parts of Law, whether thoſe of public 
Subjection, public Dominion or national Society, are, in Reality, no more, than ſo many 
ſucceſſive Means of maintaining this private Dominion and Subjection, that is the private ſocial 
Life of Individuals, in the fulleſt Extent, and eaſieſt Manner, that is conſiſtent with human 
Exiſtence 3 our exacter Enquiry into their ſeveral Reaſons, muſt begin, from an accurate 


Prenotion of theſe Ends, to which they are all ſucceſſively directed. Which Laws we will 
conſider under the following Heads, ia ſo many ſucceſſive 


PARTS or Tu1is BOOK. 


IJ. Or Private Civil Dominion and Subje&ion, with its Laws in general. 

II. Or the private abſolule Dominion or Right, which Individuals have over, or in 
their own Perſons; and the Laws that ſupport it. 

HI. Or the private relative Dominion or Rights which Individuals may acquire over, 
or in other Perſons, or their Actions; and the Laws that inforce them. 

IV. Or the private civil Dominion which Perſons may acquire over all irrational Things ; 

and its Laws in general: Call'd in Exgliſb the Laws of private Property. 
V. Or the Laws of Property in Things of a conſumable or moveable Nature in particular. 
VI. Or the Laws of Property in Things of an inconſumable Nature, in general: Being 


the Doctrine of original Property in them; as it is the Source whence moſt of 
the other Kinds of Property are derived, 


VII. Or the Laws of partial Property, as thence deriv'd, by a Diſtribution of the diffe- 
rent Products, or Uſes, of the ſame Portion of the Earth to different Perſons, 
VIII. Or the Laws of /imited Property, as thence, alſo, deriv*d, by certain Limitations 
ſet to the Duration and Extent of the Proprietor's Right ; being, according to the 
Style of the Engliſh Laws, the Doctrine of ESTATES. 
IX. Or the Law of conditional Property; as thence likewiſe deriv'd, by certain tran- 
ſient or permanent Conditions, annex*d to the Beginning, or Continuance of the 
Proprietor's Right; where of feudal Property in general, and Engliſh Tenures in 
particular, 
X. Or the Laws of Property i in 7 = to other Perſons Les; as thence alſo derived, by 
: a ſuppoſed Separation of the Right of Retaining from the Right of Ei. 
XI, Or the Laws of joint Property; as thence likewiſe derived, by a Diſpoſition of the 
ſame intire, or individual Proprium, jointly, to more Perſons than ne. 
RY 4 bh XII. Or 


rn 
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XII. Or the Laws of Property, in Things of an icorporeal, as well as inconſumable 
Nature, 

XIII. Or the Rights and Laws peculiar to thoſe Perſons, who are under ſome private Inca- 
pacity, either of managing the private Rights and Dominion which they have, or 


of acquiring ſuch as are meerly neceſſary for their Subſiſtence; therefore called the 
Laws of private Incapacity. 


NI 

b 3 „ + I 
r Of the Laws of RIVATE Civil Dominion and Hubjeclion, ix GENERAL. 
7 Tur general Conſideration of the Subjects of this Book, as they are to be ſtated from the 

Reaſoning laid down in the firſt Book, will be here delivered in the following 
ic S E C14 1 Q N-$; 
y 1. Or thoſe Parts of private human Life and III. Or the ſeveral Circumſtances and Facts 
al Action, in the Exerciſe of which, 'tis ne- by which thoſe Liberties and Rights may 
in ceſſary the publick Underſtanding ſhould be acquired; where of Nativity, Promiſes, 
te permit, and the publick Force /zpport and Contrafts, &c, their Nature, Kinds 
ill Men; uſually called private civil Liberties and Obligations, in general. 

and Rights, in general. IV. Or the Signs, Language, or Inſtr1- 


II. Or the ſeveral Kinds and Differences of ments, Cc. by which ſuch Facts, Acqui- 
Perſons concerned in, or capable of, thoſe ſitions, or Obligations may be expreſſed 


Rights and Liberties, in general. or regiſtered. 
in . 
FART: 
ver, 
Of the Pi mate, abſolute Do ix IN, or Right which Individuals have 
E55 in their own PERSONS; and the Laws that ſupport it, 
ar. AFTER this general View of theſe Objects, and ultimate Ends of all Civil Laws, the 
eing firſt Object of our particular Conſideration is that private Command over their own Per— 
{ of tons, abſolutely conſidered, which is ſo indiſpenſably neceſſary to Mankind, for the juſt 
72 Exerciſe of every Part of Lite, whether Sole or Social; for without it, they can neither 
fitly acquire, nor juſtly enjoy, their relative Rights in Perſons or Things, Note, The 
1505 Subjection Men ſtand in to the Public, or Societies, will be conſider'd in the next Book, 
2 while this private Dominion will be ſtated in the following 
| 42 IU Db a 1 Þ ts 5 
tran- J. Or Right to Life, and Integrity of Perſon; III. Or Rights to a free Application to all 
Take -. in Oppoſition to violent Death, Weounds, the Offices of private Life, not contrary 
Ae Maims, Sc. and the Laws that defend it. to Men's particular, or general Obliga- 
II. Or Right to Freedom of Body and Mind tions; with the Laws that ſupport them. 
ed, by in general; in Oppoſition to forcible, loca! IV. Or Rights to Keputaiion in various De- 
5 Reſtraint Fear, Sc. with the Laws that grees and Kinds; and the Laws that de- 
. guard it. tend them; in Oppoſition to Slander, 
PAR 


II. Or 


E 
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Book II. 


PART III. 


Of the private RELATIVE Rights or Dominion, which [ad;viduals 


may acquire over, or in oTHER PERSONs, or their Halious; and 


the Laws that inforce them. 


\ 


Maxiixp being thus defended in their abſolute perſonal Rights in general; the Nature of 
their Exiſtence makes it neceſſary for them to put on various Relations or relative Rights, 
both to particular Perſons, and Things; in doing of which they are left to the Uſe of that 
private Liberty, in which the preceding Laws defend them. So that, herein, their own pri- 
date Aclions become ſo many Laws to themſelves; and, except it be in the Appointment of 
ſme mere external Forms, Civil Laws have little more to do than to affirm the Rights and 
Ingagements thence ariſing, if they happen to be controverted. 

And here, though ſome Dominion at leaſt over Things (that is, Property) may be more 
immediately neceſſary to every Man than any perſonal Engagements; yet, as thoſe Engage- 
ments are of a ſimpler Nature than many of the Laws of Property, I ſhall firſt conſider that 
Part of them which are terminated in perſonal Duties of Action only, without involving any 
diſtin Idea of Property: Leaving thoſe that do ſo to their Places in the following Part of 
this Book : and examine the others in the ſubſequent 

SECTIONS 


I. Or thoſe Wants of mutual Aſſiſtance and 


Action, which render certain perſonal En- 


gagements neceſſary to Mankind, their 
Sorts and reſulting Obligations, in general, 
ſo far as they are Objects of civil Compul- 
ſion. 


II. Or that principal! Contract between Indi- 


viduals of different Sexes, for mutual So— 
ciety, and Propagation of the Species; the 
mutual Relations, Rights and Obligations 
thence reſulting, in the firſt Inflance, where 
of Efpouſals, Marriages, &c. 

III. Or the perſonal Relations thence derived, 
in the ſecond Inſtance, by ſuch Propagation 
and Birth; with their arifing Rights and 
Obligations between Parents and their Chil- 
dren; ſo far as they become Objects of 
civil Laws. 

IV. Or the Relations of Con @nguinity, or 
Aſjfumty thence derived, in the third, or 
further Inſtances, as they become Founda- 
tions of private civil Right, and Objects of 
Law. 

V. Or other private perſonal Relations of a 

durable Nature, which Men enter into by 


expreſs Contracts; ſuch as Partnerſhips in 
Action, and Services for a Term of Time, 
to general, or particular Purpoſes ; with 
their conſequent Rights and Obligations as 
inforced by Laws. Where, of perpetual 
Servitude, commencing by Victory in 
War, Purchaſe, or Contract. | 

VI. Or perſonal Relations of a more tran— 
ent Nature, that are terminated in ſame 
particular Action; ſuch as thoſe ariſing 
from expreſs Contracts for doing a ſinp/z 
Act, or particular Piece of Work ; with 
their ariſing Conſequences and Laus. 

VII. Or private perſonal Relations, ariſing 
from acit Contracts; ſuch as thoſe between 
Perſons exerciſing any particular Trade or 
Profeſſion, and the Perſons that employ 
them, without expre/5 Contract; their re- 
ciprocal Duties and Laws. 

VIII. Or perſonal Relations, arifing <witLout 
Contra, by certain voluntary Actions 
done for the Benefit of others, without their 
Requeſts; with their emerging Rights and 
Obligations, 

N. B. 


II 


I" 


Lout 
ions 
heir 
and 


J. B. 


III. 277 the Proprietor's Right of Diſpe/ing, 
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N. B. Voluntary Actions to the Detriment and Obligations, from the Perſons origi- 
of others, of all Sorts, have their Places nally concerned, to others; with their ſe- 
under the Article of Wrongs, to all the veral Modes, Conſequences and Laws, 


preceding, or ſubſequent Rights, &c. Where, of Fidejuſſors ; Bondſinen; Aſſigns; + 
IX. Or the Derivation, or Transfers, of any Executors; and Heirs, &c. 
of theſe Relations, or their reſulting Rights 


\ „„ e 


Of the rRIVATE cid Dominion or Right which PERSONS may acquire 


in Tuincs; and its Laws, in general; uſually called the Laws of 
PRIVATE PROPERTY. 


Tross private relative Rights that Mankind may acquire in each others Perſans or Actions, 
which include no diſtinct Idea of Property, with their ariſing Laws, thus examined; we come 
now to enquire into the Powers they may gain over the various Things neceſſary for human 
Life, called Property in them; which, being a Right to the % Command and Uſe of any 
Thing, ariſes from the Impoſſibility there is that any one Thing ſhould ſerve two Perſons, to all 
its poſſible Purpoſes, at one and the ſame Time: And gives, therefore, Birth to a very large, 
but very neceſſary, Body of Laws, for determining who ſhould have that Command over them. 

For, as all Things neceſſary for Life are capable of being waſted or worſted, ſaved or 
improved; if the Conſequence of ſuch waſting or worſting, on one Hand, and ſuch Saving 
or Improvement, on the other, did not, by the Laws of Property, light on the Perſons who 
were the reſpective Cauſes of them, the whole Burden of human Life would fall on the few 
Frugal and Induftrious ; 'till Profuſion and Idleneſs had reduced the World to a Deſert: So 
weak are the levelling Schemes of warm Heads, and {0 vain the Chimera of enjoying all 
Things in common. 

SOME of theſe Laws, while wrapt up in Terms of Art, and confuſedly diſpoſed, ſeem, in 
many Parts, a little intricate, particularly to Beginners; but may, however, by Diſtinction 
and Order, be rendered plain enough to the Attentive ; eſpecially if, like the Geometers, we 


begin with the /tipleſt, and advance gradually to the moſt compound Parts of this Doctrine; 
which will be begun, in general in the following 


„ ee 
J. Or the Neceſſity of Property, to human Letting to Tire, 
Lite, the Things in which it may be, and 
the Perſons that may have it; with the 
| Means of acquiring it originally, in ge- 
neral. 


EXchanging, Selling, Giv- 
ing, and tranſmitting by Deſcent : with their 
Corrclatives, Borrowing, Hirins, Exchang- 
ing, Buying, Receiving, and Succeeding by 


| Deſcent ; and the Laws thence ariſing. 
II. Or the Proprietor's Rights in his Pro- IV. Or Wrong done 


rium, which, in general, are thoſe of Re- Rigits 


taining, Uſi ing, and Diſoſing. 


to the Proprictor*s 
„ whether of Retaining, £njoying, 
or Diſſaſing; with their Conſcquences in a 
new Sett of Rights, Obligations, and 


more particularly, Where of Lending, Laus. 


PAR 
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* 


NIV. 
Of the Laws of Property in Things of a ConsumanLe or MovrABUr 
Nature in Particular. 


Tux Neceſſity and Nature of Property thus explain'd, in general; we proceed, according to 
the propos'd Method, to conſider the fimpleſt Kind of it; which is in thoſe Things that peri/ 
in the uſing ; or are of ſo noveable a Nature, that they may be as effectually ſecreted or 
loſt, as if they were actually periſhed : and are therefore ſubject, in many reſpects, to the 
ſame Laws with Things actually periſhable; of all which in the ſubſequent 

SEC. I-LON:S. 
I. Or the ſeveral Kinds of conſumable or IV. Or the various Vrongs to ſuch Rights 
moveable Things, in which Property may therein; and their Conſequences, in the 


be acquired. new Rights and Obligations thence emerg- 
II. Or the Acquiſition of Property therein ; ing. 


whether intire or partial; ſole or joint: V. oͤr thoſe Laws and Appointments, by 
with their ſeveral Laws, where of Pledges which a certain Degree of civil Permanency 


and Depoſitums. and Duration may be given, to ſuch, other- 


III. Or the Proprietor's Rights therein, whe- wiſe, pemiſbableThings 3 and their conſequent 
ther of retaining, uſing or diſpoſing; with Rights Sc. in general. 
their Laws, 


FAR TY. 


Of the Laws of Property in Things of an InconsUMaBLE . 


in general, being the Doctrine of ORiGiNAL PROPERTY in them. 


PROPER Tx in its moſt general Nature, and the ſimpleſt Kind of it, in moveable or con— 
ſumable Things, thus examined; we come to thoſe of a more permanent and compound Sort; 
where, *tis to be obſerved, in genera], that Portions of the Earth we inhabit, are of fo 
compound a Nature in themſelves, by the Variety of their Products, or Uſes, and at the 
ſame time ſo durable, that it is the various Reſtrictions, Limitations, or Conditions, under 
which Mankind have diſtributed thoſe Portions out to each other, according to their ſeveral 
Wants and Deſigns, which give Riſe to the more intricate Parts of this Doctrine : 

AND, in order, therefore, to deliver and examine it with the greater Clearneſs, we will be- 
gin with the Idea of entire and unlimited Property in them, called by the Lalius, Plenum 
Dominium, and may, not inſignificantly, be called Original Property, in Englifþ : The Con- 
ſideration of which, in general, will lead us diſtinctly into all irs Conſequences, as will ap- 
pear in the following | 
Ferran 
J. Or Original Property in Portions of the a 3 which, in general, are retain: 

Earth ; the Perſons and Means by which it v and ng it to all its poſſible Purpoſcs, 

really was, or by which, for Diſtinction's or diſpoeng of it entirely, or partially, and 

Sake, we may ſuppoſe it was acquired. that with various Limitations or Condi 
II. Or the Original Proprietor's Rights in ſuch tions. 


III. 


" e 9 
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III. 
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III. Or the Original Proprietot's Right of 
diſpoſing Part of the Uſes to which a Portion 


of the Earth is ſerviceable, and retaining 


the Thing, with its other Uſes, to himſelf : 
whence have ariſen various Kinds of partial 
Property, and as many Sets of reciprocal 
Rights and Obligations, | 
IV. Or the Proprietor's Right of ſetting ſome 
limited Duration to the Diſpoſitions he makes 
of his Property: whence have ariſen all /mi/ed 
Eſtates for Lives, Years, Cc. with another 
Kind of reciprocal Rights and Obligations, 
V. Or the Proprietor's Right of making any, 
or all the precedent Diſpoſitions of his Pro- 
perty, either abſolutely, or on certain ſtipu- 
lated Conditions; and thoſe either tranſient, 
or permanent between himſelf and the deri- 
vative Proprietor: whence have ariſen a 
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great Variety of conditional Property, and as 
many various Kinds of reciprocal Duties 
and Obligations. | 

VI. Or the fiftitious Power of /eparating all 

the poſſible Uſes of a Thing, from the 
Right of retaining it; and veſting them in 
difterent Perſons : whence has ariſen Proper- 
ty in Truſt, to other Peoples Uſes ; whether 
particular Uſes, or Uſes at large; and a 
conſequent Set of Rights and Powers, both 
in the Perſon retaining, called a Truſtee, 
and in the Perſon uſing, who may, by Ana- 
logy, be called an Uſee. 

VII. Or the Original Proprietor's Right of 
diſpoſing, or tranſmitting any intire Pro- 
prium 7oin!ly, to more Perſons than one, 
whence has ariſen Joint Property, with its 
ſeveral Rights, and Laws. | 


PART VII. 


Of the Laws of vaRTIAL Property, as they ariſe from a Diſtribution 
of the DIFFERENT PrRoDUCTs, and UsEs, of the ſame Portion 
of the Earth to DIFFERENT Perſons. 


Tnovcn no one Portion of the Earth can ſerve two Perſons, at the ſame Time, to all its 


III. Or Rights to the taking wild Animals 


poſſible Uſes, whether of enjoying, or diſpoſing; yet may the various Products and Utes of 
which *tis, at the ſame time, capable, be diſtributed to different Perſons: as the Herbage to 
one, the Trees, &c. to another, the Minerals toa Third, and ſo on: where their ſeparate 


Intereſts, in Things fo naturally ꝝnited by their Origin, neceſſarily produce a Variety of 


Laws, for regulating their mutual Rights therein; which, notwithſtanding all ſuch Precau- 
tions, ſo conſtantly claſh, as to render ſome of theſe Kinds of Property very incommodious 
to the Poſſeſſors, and detrimental to the whole Society, by preventing Improvements, Sc. but 
of that tranſiently, This kind of Property, and its Laws, will be examined in the following 
| SECTIONS'S. <2 
I. Or theſe Kinds of partial concurrent Pro- or Fowling, &er with their ariſing Wrongs. 
perty, with the different Relations, Rights IV. Or Property in, or Rights to, the Foſſil, 
and Wrongs which they give Riſe to, in or Mineral Productions of another Soil. 


general. 8 V. Os Rights to Ways, Watering, &c. in 
II. Or Property in the vegetable Products of other Men's Lands. 


other Men's Soil, of ſeveral Kinds, the VI. Or Rights to 2 other Men's Building 
mutual Rights of the Owner of the Soil, and for the Support or Foundation of our own, 
” Perſons to whom ſach Products be- ſuch as Property in the upper Stories of Build- 
ong, and the Wrongs to them. ings, uſual in ſome Towns, and our own 
Inns of Courts. 
in other Men's Soil, by Hunting, Fiſhing, 


VII. Or 


2 a 2 
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VII. Or Property of theſe Kinds, as they pendant to ſome other Portion of the Earth: 
may be veſted in ſome Man's Perſon, or ap- with their Rights and Laws. 


PART VIII. 


Of the Laut of LIMITED Property, as they ariſe from Limitations 


ſet to the DR AT TON and ExTenr of the Proprietors Right ; 


Being according to the ENGLISH Laws, 


The Doctrine of E STATE 8. 


Bes1pe the foregoing Kinds of concomitant Property, which the various Products and 
Uſes of any Portion of the Earth gives Birth to, the indefinite, if not infinite, Duration of 
thoſe Portions gives the Original Proprietor an Opportunity of diſpoſing of his Kight 
in them for various limited Times, or Terms; and that, either fmply, as to any Perſon 
for his Life, or for a Number of Years; or ſubſequently to one Perſon for his Life, and 
to another for Life or Years, Sc. afterwards, 

In which Caſes, the original Proprietor retains to himſelf, or his Repreſentatives, his 
Right, in Things ſo diſpoſed of, for all the Reſidue of that indefinite Duration of which 
they are capable; which remaining Right the Ernglih Law, in ſome Caſes, calls a Rever- 
Jon ; becaule, at the Expiration of ſuch limited Terms, his entire Right reverts or returns 
to him. 

Now, this manner of limibing property gives Birth to many neceſſary Rules, not only of 
public Lato; for determining, how far Men ſhall have Power to tranſmit ſuch Limitations 


to Poſterity ; but alſo of private, to adjuſt the refpective Rights and Intereſts of the Original, 


and the derivative Proprietors, in thoſe Limitations which are permitted. 

AMoNG which Rules lye ſome of the more intricate Queſtions of either Law; though the 
Difficulties often ariſe, rather from the Significations of the Words, in which ſuch Limita- 
tions are attempted to be expreſſed, than from the Things themſelves; which are generally 
pretty plain, where that  Signification is once agreed on; but of that tranſiently, this 
Doctrine of Eſtates will be examined in the following 


SECT: 1-Q N:S. 


1. Or the various Kinds of Limitation that with the reſpective Rights of the original 
may be ſet, either to the Duration of a and derivative Proprietor, where, of Pro- 
Proprietor's Right in his Proprium, or to perty at mere Mill or Sufferance. 
his Power of diſpo/ing of it; with their IV. Or Property limited by the Duration of 
Cauſes, and Conſequences, in genera], particular Perſons Lives; ariſing either from 

II. Or Property limited by the Quantity of the Act of the Parties, where of ordinary Pro- 
Profits reaped; ſuch as Aſſignments of perty fora Life, or Lives; or from the ap- 
Lands, Cc. for the Payment of certain poiniment of ſome Law; where, of Tenant in 


 $Sums, &c. Dower, and by Curteſy ; with the reſpective 


III. Or Property limited by divers Portions Rights and Powers of both the Proprietors ; 
of natural Time; as Days, Months, Years; and the TOP to thoſe Rights, Oc. 


V. Or 
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v. Or Property limited by the Duration of VIII. Or Property limited by ſub/ituting di- 


one Man, and the Deſcendents of his Body, 
by one particular Woman, whether Male 
only, or at large; with the reſpective Rights 
of the original, and derivative Proprietors in 
the firſt or ſecond Inſtance, &c. 
Fee Tail Special, Tenant after Poſſibility of 
Iſſue extinf?, &c. 


VI. Or Property limited by the Life of one 


Man, and the Ifſue of his Body in general, 


whether Male only, or at large; where of 


Fee Tail General, &c. 


VII. Or Property limited by various other 


Contingencies, that are out of the Power of 
the Proprietors z for if they are in the Pro- 
prietor's Power, they become properly Con- 
ditions, and belong to the ſubſequent Part 


21 


vers of the preceding Limitations, to take 
Place, one after the other, with their Effects: 
Where, of executory Deviſes, contingent Re- 
mainders and Perpetuities. 


Where of IX. Or Property, at large, to a Man and all his 


Conſanguinity, called, in Engliſh, bis Heirs, 
and his Property a Fee Simple; which, tho' 
it veſts the Derivative, with all the Rights 
and Powers of the original Proprietor, is 
yet, both in Terms and in Effect, a civil 
Limitation ; ſince, in caſe of Death with- 
out Alienation or Kindred, the Proprium, 
according to the Laws of molt Nations, re- 
turns to ſome real, or ſuppoſed, original 
Proprietor, and is called in ZEyglih an 
Eſcheat. 


of this Book. 


PART 12A; 


Of the Laws of CoxDpITiONAL Property, as derived from certain Con- 
ditions annexed to the Proprietor's Right, 


Under which are contained, 
The Laws of FeuparL Property, and Enghſþ TENURESs. 


* AGAIN, the Proprietor who diſpoſes of his Proprium, in any of the partial, limited, or en- 
Tire Manners which we come from examining, may do it, either ab/olutely, or on certain ſtipu- 


lated Conditions; and thoſe, either tranfient, and ending in a ſingle Act, as Lands to a Man on 


the Proviſo that ſuch, or ſuch, an Act be done; or permanent, which go along with, and accom- 
pany thoſe Diſpoſitions through all the Time of their Duration, or through certain Parts of it, as 
ands to a Man for Years or Life, Sc. on Condition that he does certain annual or occaſional 
Services, or pays certain Sums of Money, Sc. annually. 
THEest durable Conditions may, again, be ſimple, as thoſe above-mentioned, or accompanied 
with certain perſonal Reſpects, of Honcur, or Fidelity, or both, which the derivative Proprietor 
and his Repreſentatives, are to perform to the Perſon of the original Proprietor, and his Repre- 


ſentatives, who, in that Caſe, is called a Valvaſor or Lord; which Lord, likewiſe, owes Protec- 


tion to the derivative Proprietor, who is called a Vaſjal or Tenant, and the Thing ſo held, a 


Feud, in Scotland a Iten; but has not, in the Engliſh Law, any Name that diſtinguiſheth it 


from things held by the ſimple Conditions, of mere Rents or Services. 
Tunis Kind of Feudal Property, introduced by the Longobards, Saxons, &c. has ſpread, 
more or leſs, all over Europe, and, from the vaſt Variety of its attendant Rights and Ser- 
vices, many of them local and peculiar, gives Birth to a long Detail of Laws, of which, the 
Rules of our own Tenures are evidently a Part; but, in conſidering them, I ſhall content 
myſelf with ſuch general Views, as may ſerve to lay before my Readers, the n | N 
which 


E 
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which they were originally deſigned, their moſt fundamental Maxims, with their Benefits or 
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Diſadvantages to Civil Society in general. Conditional Property will be therefore conkidered 


in the following 


SECTIONS. | 
I. Or the ſeveral Kinds of Conditions on which themſelves: With the moſt remarkable 


Men may diſpoſe of their Property, whether 


tranſient, or permanent; with their Uſes, 
Fitneſs, and Effects, in general. 

II. Or Property on thoſe 7anſient Conditions, 
which, in a ſingle Act, antecedently, give 
Birth; or ſubſequently, put a Period, to the 
Proprietor s Right. 

III. Or Property held on the ſimpleſt Kinds 
of permanent Conditions; ſuch as ordinary 
Services, or Rents, whether natural, and in 
Kind; or artificial, in Sums of Money: 
With the mutual Rights and Powers of the 
Landlord and Tenant. 

IV. Or Property held by Feudal Duties and 
Services, in general; the Things or Propriums 


that are uſually ſo held, from particular Por- 


tions of Land, up to Sovereign Principalities 


Rights and Services attendant on them. 

V. Or the Feudal Services or Tenures, moſt 
frequent in Exgland, in particular; with their 
larger Compoſitions, into Manors, and Ho- 
nours, and their attendant Courts and Rega- 

lities: Under which, formerly, lay Part of 
the ſubordinate Government of England, both 
Civil and Military. 

VI. Or the original Derivation of thoſe Te- 
nures, from the Crown, or King, as Lord 
Paramount; his conſequent Rights and Pow- 
ers; with the Courts of the Conſtable, or 
Earl Marſhal, and that of Wards and Li- 
veries thereon attendant: Which involved 


ſome of the Civil, and the greateſt Part of 


the old Military Government of the King- 
dom. 


XTX. 


Of the Laws of Property in TRUST, to other Perſons UsEs. 


Nor are we yet at the End of human Invention, for giving Permanency to their Property, 


and ſetting Bounds to the Diſpoſitions they make of it. 


The Idea of a Proprietor's Right to 


retain his Proprium, without uſing it, has given Riſe to the fictitious Separation of thoſe Rights, 
by giving the Right of Retaining, to one Perſon ; and the Right of Uſing, to others: Where the 
former is called a 7 ruſtce, and the latter may therefore be called an Uſee. | 

Tux firſt Intent of this Diſpoſition was, doubtleſs, to make the Truſtee, called in Latin 
Fiduciarius, ablolute Maſter of the Thing; under no other Reftraints than thoſe of his, private, 


Honour and Prudence : 


But ſuch Confidences were ſo frequently abuſed, as ſoon induced the 


Creators of them, to add ſome ſpecial Limits thereto ; on which the Magiſtrate interpoling, to 
ſettle the reſpective Rights of the Truſtee and Uſee, the Reaſonings thereon grew, at laſt, to 


one of the moſt ſubtile Parts of Law. 


For this metaphyſical Doctrine of Property, (as I think it may be called) when followed, as 
it may be, and was, thro* moſt of the different Kinds of Propriums hitherto mentioned, in all 
their attendant Conveyances, Suits, Pleadings, &c. produced ſo much double Proceedings, fo 
many Circuities of Action, and ſo much Intricacy in them all, as made a further Set of Regu- 
lations requiſite, eſpecially in our Laws. The Neceſſity for which, the Reader will perceive, by 
the ſecond Section of this Head; where this Doctrine is purſued, in its unlimited State, through 
ſome remarkable Parts of Property, and by which he will the better underſtand the Limits 


actually 


0 © muy, 
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IV. Or Joint-Property in the conditional Pro- 
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actually ſet to it, both by the Roman Laws, and our own. This Doctrine of Truſts and Us 


will be ſtated in the following 
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SECTION S. 


1. Or Property in Truſt, its original Deſign, 
various Kinds and Purpoſes, in general. 
II. Or Property in Truſt, to private Uſes, 


conſidered, in 1ts unlimited Conſequences, 


through divers remarkable Heads of Law, 

III. Or Property in Truſt, to private Uſes, as 
it ſtands regulated by the Roman Las. 

IV. Or Property in Truſt to private Uſes, as 
it ſtands regulated by the Englih Laus; 
eſpecially the Statute for converting Uſes into 

* Poſſeſſion, 


V. Or Property in Truſt to publick Uſes, 
which cannot be conveniently converted into 
Poſſeſſion, becauſe they belong to an uncer- 
tain Multitude, ſuch as ſome of the Perſons 
mentioned in the laſt Part of this Book, and 
where the Truſtee, tho? otherwiſe a private 

Man, becomes a ſort of publick Magiſtrate 
for the Diſtribution of the ariſing Profits, Sc. 
among that Multitude : Such as our own 
Truſtees for divers charitable Uſes, &c. 


PART SL 


Of the Laws of JoixT PROPERTY, as they ariſe from the ſame 
individual Thing's being the Property of pirrERENT Perſons. 


Bur notwithſtanding all the preceding Cautions, which Men have taken to hold their 

rivate Rights and Properties, in Things, ſeparately from each other; to avoid the various 
——— 26 that attend Community therein : Yet divers Circumſtances of private civil Lite 
throw them again into a Community; ſuch as voluntary Gifts, Purchaſes, Deſcents in Law, &c. 
and that thro? moſt of, or all, the preceding Kinds of Property; which gives Birth to another 
Head of Laws, either, for adjuſting the Manner in which they ſhall enjoy ſuch Things, jointly ; 


or, for dividing them into ſeparate Propriums, where ſuch Separation is practicable. 


Ax here it may not be amiſs to obſerve, That theſe Kinds of Property are very different 
from that, which, in the ſeventh Part preceding, we have called Partial Property, which conſifts 


of really ſeparate Propriums, in the different Products of the ſame Portion of Earth; 


whereas theſe ariſe from one and the /ame individual Proprium's belonging to different Perſons, 
jointly z the Nature and Laws of which will be conſidered in the ſubſequent 


SECTIONS. 


I. Or the ſeveral Facts or Accidents, which 
give Riſe to Joint-Property, and the ſeveral 
Things in which it may be, with their Con- 
ſequences, and ariſing Rights, in general, 
where of Foint- Enjoyment, Foint-Conveyance, 
Partitions, &c. in general. 


II. Or Joint-Property in entire Portions 'of 


Earth, or their partial Products; its ariſing 


* Rights and Laws. 


III. Or Joint-Property in the” limited Propri- 
ums before - mentioned, or Eſtates for 
Terms; its ariſing Rights and Laws, 


D 2 


priums before-mentioned ; its ariſing Rights 
and Laws. 
V. Or Joim-Property in Truſts and Uſes ; its 
_ ariſing Rights and Laws. 2 
VI. Or Joint- Property in Things of an 
incor poreal Nature; its ariſing Rights and 
Laws. a 
VII. Or thoſe two Kinds of Joint-Property, 
which the Eugliſh Law, in particular, di- 
tinguiſheth by the Names of, Joint Tenancy, 
and Tenancy in common; their different 
Rights and Laws, | 


— 


AN 
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PAR T XI. 


Of the Laws of Property in Things of an INCORPOREAT,, as well as 
| an INCONSUMABLE Nature. | ö 


HrrHERTO we have, principally, conſidered the private Dominion that may be acquired 
over corporeal Things, which have a phyſical Exiſtence ; whether they are the conſumable 
and moveable Products of the Earth; or thoſe permanent Portions of it, whence, as from 
ſo many Funds, ſuch conſumable Things are derived. | 

Bur befides theſe, the durable Nature of human Life and Obligations, (either in private 
Individuals, and their Repreſentatives, or in civil Society) gives Riſe to various Sorts of per- | V 
manent Obligations and Rights; from whence, as from ſo many inconſumable Sources, human 
Subſiſtence 1s deriv'd, in a Manner ſomething analogous to that deriv*d from Lands: Such as 
Stipulations for the Payment of annual Sums, for Years or I ife, &c. Rights to the excluſive Exer- 
ciſe of ſeveral Trades and Arts, c. and ſuch are the Reſidue of an original Proprietor's Right, 
during the Time that a particular Eſtate is granted out of his durable Proprium, called, in the 
Engliſh Law, a Rever/ion : Such alſo are the conditional Refervations of Rents and Services, 
whether Simple or Feudal, on which Men convey their Eſtates : Which laſt Sorts we have 

already conſidered in part; but, as in many reſpects they lie under the Rules peculiar to 
Things of an incorporeal Nature, it will not be amiſs to review them here, in that Light, 
I am ſenſible that divers of theſe Things are, by ſome Civilians, thrown into the Doctrine 
of Obligations at large; as they ariſe from private Contracts: But, as I am writing in Engliſh, | O 
and perhaps to Engliſbmen only, I ſhall herein conform to the Style of our own Laws, which, 
for many Ages, have treated ſome of them in a Manner ſimilar, in divers reſpects, to Eſtates 
in Land: And as this Manner of ſtating them is, in itſelf, the moſt diſtinct, ſo it will be my 
Authority for ranging ſome others under the ſame Head; which, if it would not have ſeemed 


too great a Novelty, I might have ſtyPd the Laws of durable Propriums, that have only a | 2 
moral or civil Exiſtence, in Contradiſtinction to Lands, which have a phy/ical one. Of all which . 
in theſe I 

SECTIONS. 13 
I. Or the ſeveral Kinds of incorporeal Things, IV. Or Property in Rights to the ſole Exer- | they 


in which Property may be; their common ciſe of certain Trades, Arts, or Inventions, 


— 
= 
a 


Agreement among themſelves, and their for various Terms: which, taking Riſe of t! 
common Difference from thoſe of a corporeal from publick Laws, are ſo many Funds | 1 
Nature, in the Manner of their Exiſtence, whence human Subſiſtence is deriv'd. Hl Law 
and Acquiſition, &c. in general, V. Or Property in civil Offices of PRO IT, dere 


II. Or Property ariſing from mere perſonal which, by the Laws of various Countries, 
Contracts, of a permanent Nature, for may be held ſor Terms, fome of them they 


various Terms, as Years, Lives, Sc. where hereditary, and transferable by private Con- Body 
of ANNUITIES, PENSIONS, OFFICES OF tract: where, while publick Laws hold the gear! 
Pror1T about private Perſons, Cc. Officer to his Duty, under divers Penalties, _ koget 


III. Or Property ariſing from perſonal Acts the Laws of private Property defend him in 
or Contracts of a durable Kind, but locally the Enjoyment of the Profits; which, in ſince 
charged on Lands; where of RENT that Caſe, become a kind of private ro- man 
CuAROES, Cox RODIES, Oc, perty, with a publick Charge 9 Part 

3 4 | | ; , On 


Book II. 


VI. Or Property in publick Debus; which, 


with their aſſign'd Securities for Payment of 
Intereſt, become, till they are diſcharged, 
ſo many Funds of conſumable Property ; 
whether exiſting in the Form of joint Stocks, 
or ſeparate Annuities, &c. 


VII. Or the Property an original Proprietor IX. Laſtly, 


has in the Reſidue of a definite or indefinite 
Term, during the Time that a ſhorter 


Term is granted out of it; whether attended 


with conditional Rents, or Services, or not, 
called a Reverſion. 


VIII. Or that incorporeal Kind of Propriums 


which conſiſts in Rights to KRedreſs of 
Wrongs, eſpecially to ſome kinds of durable 
Property; which (as Things of civil Exiſt- 
ence, that may be retain'd, us'd, transferred, 
or extinguiſh'd, by Laws peculiar to them- 


ſelves) are a kind of Property, in the 
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general Senſe in which we have hitherto us'd 
the Word, for the Conſideration whereof, 
this ſeems the proper Place; tho? the Forms 
and Methods of obtaining that Redreſs be- 
long to the Laws of judicial Magiſtracy, 
in the 4th Book. 

Or that moſt compound Pro- 
prium, which (to divers civil Purpoſes) 
collectively. involves. all the transferable 
Rights and Property of one Perſon, called, 
by the Romans, Hereditas, in reſpect to the 
Heir; in Engliſh, by Periphraſis, A Man's 
wHoLle Eſtate, Real and Perſonal ; which, 
tho” it may conſiſt of Things corporeal and 
and, incorporeal, is yet, in that State of civil 
Union, an incorporeal Thing, whoſe Con- 


fideration ſeems properly to fall under. this 
Head of Law, 


PARK T XI. 


Of the Richrs, and Laws peculiar to Perſons. under ſome: 


PRIVATE 


IS CAPpACIT v. 


HavinG tlius affirmed the Powers and Rights of the able Part of Mankind, and guarded 
their Acquiſitions with a long Suit of Laws; both Humanity and juſt Policy, which are indeed 


the ſame Thing, bid us remember, that in a World, peopled with ſuch frail Inhabitants, a great 
Variety of general natural Facts, or particular Accidents, lay ſome Perſons, under a temporary- 
Incapacity, of uſing or adminiſtring, in a proper manner, the Rights and Neceſſaries of Lite 
which they have acquired; and place others, out of a convenient Poſſibility of acquiring- thoſe. 
they want: All of whom (either as Perſons that may be, or that have been, uſeful Members of 
the Society) have, therefore, a juſt Claim to the Care of the publick Underſtanding; and ſome 
of them, both to that, and the Aſſiſtance. of the publick Purſe. 


I am ſenſible, the Objects of theſe Laws are very differently-placed, in different Syſtems of 


Law, ſome of them being handled in the Doctrine of Perſons, before Property has been conſi- 
dered, tho? they include that Idea very diſtin&ly ; others of them being referred, ina very con- 
| fuſed manner, to the Duty of ſome Magiſtracy, to which indeed they all in part belong, as 
they may come judicially before them: But, as they do, when juſtly conſidered, belong to this 


y of private Law, and as the Neceſſity and Fitneſs for them all follow, evidently, from 


nearly the ſame Principles, I have ventured at the Novelty of collecting, and placing them 
| . _ together, under this common Title, of the Laws and Rights of private Incapacity, 


WHERE, however, the Reader is deſired to attend to the Limitation of private Incapacity; 


ſince publick Incapacities (except in the Caſe of Aliens before ſpoken to) are, in themſelves, fo 
many penal Sentences of the Law itſelf; and have, therefore, their Places in the criminal 
Part of it; of which Kind are many of our own, and ſome of the Roman, Diminutiones Capitis : 


But 
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But of that tranſiently; it is thoſe private Incapacities, only, that will be confidered in tbe 
| SECTIONS. | 


I. Or the ſeveral Kinds of theſe private Incapa- VI. Or the State of Poverty in Adults, with þ 
cities; the Reaſons for, and Ways of, pro- 


viding againſt them, in general. | 

II. Or the State of Infancy, with the Loſs of 
Parents; or with ſuſpected or unnatural 
Parents, in thoſe that have Property; its 
Rights and Laws. Where of Orphans or 
Minors, and their Guardians. 

III. Or the State of Idiocy, in thoſe that have 

Property. Where of ſuch and their Guardians. 

IV. Or the State of Lunacy in thoſe that have 
Property, its Rights and Laws. Where 
of Lunaticks, and their Guardians. 

V. Or the State of Infancy and Poverty, with- 

_ _ out Parents, or, with ſuch as are themſelves 
incapable; its Rights and Laws. Where 
of expoſed and Foundling Children, and their 
Care, in various Ways. 


Sickneſs, decrepit old Age, and Lunacy, | * 


Where of Hoſpitals, Alms-houſes, and Beth. | © 


lehems. 


VII. Or the State of Poverty in valid Adults, 


but without preſent Opportunities of ſubſiſt. 
ing, tho' willing, and induſtrious; its 
Rights and Laws. Where of Work- boinſe, 
for ſuch, &c. Note, Idleneſs, and Vagrancy 
in this State, with Bridewells, Sc. are th: 
Objects of criminal Laws: And though, for 
Convemency, their Proviſion may be, locally, th: 
ſame, yet *tis under very different Rules ; and 
ſhould be, if poſſible, in different Places alſo ; 
becauſe bad Examples are more apt to ſpread 


1 good ones, eſpecially among that Rant 
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ELEMENTS 


Of the LAWS of 


PUBLICK CIVIL SUBJECTION, 


USUALL X-CALLED 


CRIMINAL LAWS. 


Omnia ſcire, non omnia reſequi; parvis peccatis, veniam z magnis, ſeveritatem commodare : nec 
pend ſemper, ſed ſæpius pænitentid contentus eſſe. Tacit. vit. Agricol. 


— 2 A — — — 


INTRODUCTION: 


Fru former Book having conſidered the Nature of, and Reaſons for, thoſe Laws by which 
Men are immediately maintained and ſupported in the Exerciſe and Enjoyment of their 


private Rights, and ſocial Life; we come, in the preſent, to examine the Expediency of thoſe 


publick Reſtraints under which they are uſually laid, as ſo many fit Mediums for the fuller, or 


eaſier, obtaining the former Ends; for ſuch, on a juſt Examination, they will all be found : 


Tno' there is this Difference between them, that thoſe were a Body of Rules, to the Obſer- 


; vance and Support of which the <whole Society is tied, for the ſake of each Individual imme- 
diately, and the Publick more remotely; whereas theſe are a Set of Laws, to which each particu- 


tar Perſon is obliged, for the Benefit of the Community, primarily; and his own, but in the ſe- 
cond Place; but forming, both together, that Reciprocation of Duties, on which all ſocial 
Happineſs in Civil Society mult depend. 

? Some of the Rules of this Head are, indeed, ſuch as require the Legiſlators exacteſt Atten- 


tion, !eſt, inſtead of preventing, they ſhould occaſion Miſchief ; but, when wiſely inſtituted, 
they are of great Uſe, for private as well as publick Good; contributing in the higheſt Degree 


make the Society quiet, and flouriſhing, internally; powerful, and therefore peaceful, exter- 
8 9 5 nally; 
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nally ; and durable, in all thoſe reſpects. All which will be conſidered in the ſeveral ſub. 
equent | 


PARTS or THis BOOK. 


I. Or Publick Civil Subjection, as it ariſes from the ſeveral Duties that the individual Member; 
of Civil Society owe to the Publick, and its Laws in general. 
IT. Or the Laws that are deſigned to prevent the Breach of all Publick Duties in general, 
by Publick Regulations of Religion. 
III. Or the Laws that are deſigned to prevent the Breach of all Publick Duties in general, 
by Publick Regulations of Education. | 1 
IV. Or LF Laws that declare, and paniſh the Breach of, thoſe Purias that Men, in all State; 
of Private Life, owe, indirectly, to the Publick. 
V. Or the Laws that declare, and puniſh the Breach of, thoſe Duties which Men, in the particular 
Profe;Jions of Private Life, owe, indirectly, to the Publick. 
VI. Or the Laws which puniſh the Breach of thoſe Duties, that all the ſubordinate Members of 1 
Civil Society owe, directly, to the publick Government, or Magiſtracy itſelf. 


* 
2 g bY 3 — % 2 


FAY Sa toc A-—._. 


NN I. 
Of PUBLICK Civil SUBJECTION, and its Laws, in general. 


BEFORE we enter on a ſpecifick Examination of theſe Laws, and their Objects, in parti. 
cular, it will be very proper to conſider the Duties on which they are founded, with their Na- © 
ture and ſeveral Kinds, Cc. in general; which will be done in the following | 


SECTIONS. 


I. Or the Duties which the ſeveral Members of IV. Or the Idea of Diſtributive Juſtice, as ſtated | 
Civil Society owe to the Publick, as the by ſome Writers; and, whether there is, ot % 


Foundation of theſe Laws, in general. can be, any other Moral Relation or Pro. Per 
II. Or the ſeveral publick Inconveniences, Da- portion between Crimes and their Puniſh- Soc 
mages, and Crimes, that ariſe from the Breach ments, than thoſe of repairing Damages, 1 

of thoſe Duties. amending the Offender in preſent, and pre. Whe 
III. Or the ſeveral Kinds of publick Preven- venting the like for the future? and 


tion, Reſtraint, Correction and Puniſhment, V. Or the Nature and Uſe of Remiſſie ions, or. futu 
their Degrees and Fitneſs, as Remedies, in Cuſpenſions of Puniſhment, and abſolute Par- fide: 
general. dons, with their proper Objects, and Laws, 

in general, J. 


PAR T Il. 


Of the Laws that are deſign'd to PREVENT the Breach of all PUBLICK | be 
DuTlits in general, by Publick Regulations of REL1G1oN. 0 


Txr1s general View having ſhewn us, that the Prevention of Evils is among the moſt eligib!: | ; tio 
Means of Civil Government; and as, of all Preventions, thoſe are the moſt effectual, that, b; 1 yy 
reaching | 


** 14 


mbers 


* 
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reaching the Heart or Underſtanding, take away the Will to offend, Religion muſt, in various 
Lights, be the Object of the public Underſtanding. 

F OR, as its juſt Tnculcation may be one of the firmeſt Bonds of Society, fo, both its unregu- 


lated Influence, and injudicious Regulation, often have been, and always muſt be, productive of 
ſome of the moſt fatal Diſturbances to civil Peace ; which poſſible, or rather certain Effects of 


it, in all thoſe Ways, give it juſtly the fr} Place in this Head of Laws; where it will be 


neral, 
neral, 
State, 
ticular 4 


bers of 


n parti- 
jeir Na- 


as ſtated 
ere is, ot 
or Pro- 


| conſidered in the following 


S ECTIONS. 


I. Or Religion, and Mankind, as they are, by III. Or Laws that eſtabliſh publick Ads, and 


the Nature of their Being, Worſhippers of 
ſome God; whence ariſes the Neceſlity for 
ſome Regulation thereof, with what that 
ought to be in general.“ 

II. Or Laws that eſtabliſh the publick Teaching 
of the Doctrines of ſome Religion in Theory 


Ceremonies of Worſhip, in Conformity to 
ſuch publick Theories; and how far Men 
may be compelPd to a Participation therein. 

IV. Or Laws that tolerate the publick teaching 
of private Opinicns, or Syſtems of Religion ; 
their Nature and Bounds. 


only, and their Neceſſity ; to prevent the in- V. Or Laws that tolerate the publick Exerciſe 


finite various Illuſions of private Opinions, and 
their evil Conſequences: And how far Men 
may be compelPd to a due Examination, only, 


of Ads and Ceremonies of Worſhip, accordin 
to ſuch private Opinions; their Nature an 
Bounds, | 


of that Theory. 
| . 


Of the Laws that are deſigned to PREVENT the Breach of all PuBL1ck 
Dorixs in general, by the Publick Regulation of EDUCATION. 


Mens Minds, thus armed againſt Deluſions, by the Care of the publick Underſtanding, and 
inſtructed in Doctrines, that muſt teach them, that one of their principal Duties, in this Life, is to 


perform all the Offices of it, in due Submiſſion, either active or paſſive, to the Laws of the 


- Puniſh- Society of which they are Members; 


Damages, 
and pre- 


- 1 
11/ſions, ot 
ſolute Par- 
nd Laws, 


II. Or Laws that regard or regulate Educa- 
UBLICK 
Where of Apprenticeſhips. 


noſt eligib“! 


Tur next Means of preventing Evils are the Rules which the Legiſlator provides, at leaſt, 
where he does not preſcribe, for educating the growing Generations, in proper Habits of Mind 


and Body, whether Intellectual, Moral or Technical; for on thoſe depend, in every Way, their 


future Uſefulneſs, to themſelves, each other, and the Publick : Which will therefore be con- 
ſidered in the following 


SECTIONS, 


I. Or Education in general, and the Laws that IV. Or the Laws that direct the forming of 


merely provide public Means for it, in every 


Men for the publick Practice of the more 
Way, without Injunctions for uſing them. 


liberal Proſeſſions, eſpecially Medicine, Law 

and Divinity). | 3 

tion in the Mechanic Arts of raiſing, or fa- V. Or Laws that regulate Diver ſions, both 

bricating the various Neceſſaries of Life. 

as they tend evidently to induce various Ha- 

III. Or Laws that regulate or regard Educa- bits, both good and bad, of Body and 

tion for the Mercantile Purpoſes of exporting Mind, are manifeſtly Objects of the publick 
Underſtanding. Where of Games of all 
Kinds, publick Spectacles, Plays, &c. 

3 VI. Or 


11. chat, b. and importing, or Domeſtick Dealing in 


reaching 


thoſe Commodities. 


private and publick, of all Sorts; which, 


** 
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VI. Or Laws that regulate the uncommiſjon'd beyond the Eye, and Hand of legal Controul, 
Aſſembly of Multitudes, which, though ſafely without great Danger both to private Per- 
ſuffered, among a well-diſciplin'd People, to ſons, and the Publick.. 
many innocent Purpoſes, cannot lie, wholly,, 


PART EV. 


Cf the Laws that declare, and puniſh the Breach of, thoſe Dori Es, 


which Men, in ALL STATES of Private Life, owe, indirectly, to 
the Publick. 


. 


Nox is it ſufficient to form Men, antecedently, by Religion and Education, to the Duties 


of civil Life, in order wholly to prevent Miſdoing: The publick Underſtanding muſt accom- 
pany them on, thro* the actual Exerciſe of the various Offices and Parts of it, reſtraining, by 
Poſitive Puniſhments, as they occaſionally ariſe, many Offences that the former Precautions 
could not prevent; which is the only Medium of governing approved of by ſome Reaſoners, 
though, it ſeems, a little incautiouſly ; ſince, without ſome Degree of thoſe previous Preventions, 
theſe /ub/equent Remedies would, in many Caſes, be ineffectual, and in ſome, the Occaſions for 


them become ſo numerous, and univerſal, as to render their Reſtraint, by immediate Puniſhment, 


impracticable; but of that tranſiently, 


As to- theſe Laws which look both Ways, and puniſh the Paſt in regard to the Future, we 
will firſt examine that Part of them, which, without any direct regard to the Magiſtracy, re- 
ſtrain Mens Actions, in private ſocial Life : And though many of them, when conſidered | 
in their /ingle Inſtances, ſeem to affect the whole Body but lightly. ; they are yet of ſuch a 


Nature as, if practiced by Numbers, would be highly detrimental, if not intirely deſtructive 
to it. 
For which Reaſon, they are puniſhed varioufly, rather in proportion to the Obſtinacy of par- 


ticular Offenders, or the popular Inclination of Multitudes to the like Offences ; than to the 
individual Offences conſidered in themfelves; and are, for the fame Reaſon, often ranged, in 
Diſcourſes, according to the ſeveral Kinds and Degrees of aſſigned Puniſhment ; which may be 
very convenient for Pra#ice, but the Order of Things whence they ariſe, as ſtated in this Book | 
ſeems fitter to give the Student methodical and juſt Ideas of them: For which he is alſo prepar'd 


by the mere Hints of them let fall in general Terms only, in the ſeveral Parts of the preceding 
Book, to which they relate. 

Ax p, as theſe Laws either regard Men in all Conditions of Life, or ate peculiar to them under 
fome certain CharaFers, or Profeſſions, I ſhall reſerve theſe laſt for the ſubſequent Part, and 
conſider thoſe more general Duties and Reſtraints only, in the following 


| SECTIONS. 
I. Or the ſeveral Kinds of theſe indirect Duties Tdleneſs and Vagrancy in the Poor; and di 


and Injuries to Society, with the Reafons for vers Kinds of Debauchery, and Self- Murder, 


their Reſtraint in general. | in both Poor and Rich, &c. 
II. Or Laws that regulate Mens Government III. Or Laws that reſtrain Men as they are 


of their own Perſons, in various Ways, as Contractors, by reſcinding, or even puniſh- 
the Society is intereſted therein: Where of ing ſuch as are contrary to publick Go 
42h Where 
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Where, of various Combinations, Uſury, and 
Wagers, together with criminal Breaches of 
Truſt, in Affirmance of ſome Contracts. 

IV. Or Laws that appoint certain particular 
Signs, Words, and Inſtruments, for contract- 
ing or conveying ; where the Prevention of 
infinite Uncertainty, and Diſputes is the Good their Welfare: Where of Threats, Aſſaults, 
aimed at; and the mere Nul/ity of the Act Maybems, Rapes, Murders, &c. in that 
is the Puniſhment of Noncontormity. Light. | 

V. Or Laws that govern Men as Proprietors, VII. Or Laws that, beſides Reſtitution, inflict 
as the Publick is intereſted in the Uſes, or publick Puniſhments tor various Injuries to 
Diſpoſitions, they make of their Property : 
Where of Profiſion, and ſumptuary Laws, 


due Proviſions for Children, Perpetuities, and 
Mortmain, &c. 

VI. Or Laws which, over-and-above private 
Compenſation, aſſign further Puniſhments for 
Injuries, of divers Sorts, to her Mens Lives 
and Perſons, as the Publick is intereſted in 


bery, Forcible Entry, &c. 
wt Of OE. 


Of the Laws that Declare, and Puniſh, the Breach of, thoſe Do rixs 


which Men, in PARTICULAR PROFESSIONS of Private Life, owe, 
indirectly, to the Publick. 


Tur immediately preceding Part of this Book having given us ſome Idea of the Private 
Duties, which Individuals, in all States of Life, owe to the whole Society, and the Laws that 
criminally puniſh the various Breaches of them; our next Buſineſs is to conſider thoſe which 
ariſe from certain particular Characters or Profeſſions, which private Men put on, and the Laws 
which regulate and govern them therein, reſpectively. 

For every Man, who aſſumes a Character to himſelf in civil Society, from the meaneſt, as 
that of a common Labourer, or Servant, for Example, to the moſt conſiderable of private 
Profeſſions, ſuch as Merchants, Phyſicians, Advocates; in a word, Perſons of all particular 
Employmen's, owe, in that Reſpect particularly, certain Duties to the Society of which they 


are Members, as they receive Protection from it, under thoſe particular Characters. 


Tunis Point, though it is true in all Caſes, is moſt evident in ſuch Profeſſions and Myſteries, 
as are accompanied with excluſive Rights to the Exerciſe of them; which, as we have, ſeen in 
the Part which treats of Mens Education for them, is, by modern Uſage, the Caſe of almoſt all 
Trades, Sc. ſince it would be the higheſt Abſurdity to ſuppoſe, that the Publick Underſtanding 
ſhould veſt certain Perſons, only, with Rights to practiſe certain Profeſſions, and yet leave them, 
therein, to their own Wills, entirely without Controul; becauſe ſo doing, would be to expoſe 
Men mutually to each other's Crafts and Frauds, without Remedy, | 15 

For the ſame Education, and conſtant Practice, that qualifies them to perform thoſe Things 
better than others, does, at the ſame time, make them more capable of Deceit, Sc. therein: 
which is, in general, the Foundation whereon the Laws of this Claſs ſtand : Though it muſt 
be ownd, that they are ſome of thoſe, which, if not well contrived, (to a certain Degree at leaſt) 
do more Hurt than having none at all, in thoſe Points, would ; which is by no means the 
Caſe of the L.aws of Private Property and Contracts, or thoſe of Publick Magiſtracy, of which 
the worſt, that ever were formed, are much better than none. | 


WHERE, nevertheleſs, it may be obſerved, that, as the very Being of Civil Society is 
owing to the Laws laſt-mention'd, ſo its Well-being, and flouriſhing State, are much owing 


E 1 to 


other Mens Property : Where of 7. beft, Rob- 72 


| 
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the following 


which govern Men under particular Cha- 
rafters and Profeſſions of Private Life, with 
their Objects in general. 

II. Or the Laws that govern the Loweſt Order 
of People, as mere Labourers, or Servants 
at large, &c. 

HI. Or the Laws which regulate the Raiſers, 
Preparers of, or Dealers in, the moſt imme- 
diate Neceſſaries of Life; ſuch as Corn, Bread, 
Fleſh, &c. who in very populous States 
and great Towns eſpecially, are, if un- 
regulated, capable of impoſing on their Fel- 


Weights, Meaſures, Prices, Markets, &c. 

IV. Or Laws that regulate the Numbers, or 
Ways of working in, various other Mecha- 
nick Arts and Trades, whoſe Wares are 
thereby capable of being reduc*'d to any 
Standard of Goodneſs, or proper Degrees 
of Plenty and Cheapneſs. Where, of pub- 
lick Premiums and Diſcouragements, according 
as thoſe Arts are more or leſs uſeful, or 
wanted. 
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to thoſe of this Head, when well contriv'd and duly executed; which will be examin'd in 


SE C11 O.N-S, 
IJ. Or the Nature and Reaſons for thoſe Laws V. Or Laws that govern Domeſtick Dealers in 


groſs of all Kinds, Where, of Fairs, 
Staples, Coin, Monopolies, &c. 


VI. Or Laws that regulate the Mercantile 


Employments of carrying out Domeſtick, or 
bringing in Foreign Commodities, of all 
Kinds; which, of all the Laws of this Head, 
is a Part of Policy of the greateſt Concern 
and Uſe to each Society, as their Riches at 


Home, and conſequently their Strength and 


Power Abroad, are thereon moſt immediately 
dependent. Where, of other publick Pre- 
miutms, Diſcouragements, or Prohibitions. 


low-Subjects in many Ways. Where of VII. Or Laws that relate to the Government 


and Behaviour of thoſe, that practiſe the 
more liberal and learned Arts, ſuch as Law, 
Medicine, &c. 


VII. Or Laws which regard thoſe who vo- 


luntary offer themſelves as private Inſtructors 
of the People, in any way whatever. Where, 
of the Liberty of the Preſs in general, and 
voluntary Tutors or Schoolmaſters, &c. as 


they are a fort of Profeſſions, in particular. 


PAR TY 


Or the Laws that puniſh the Breach of thoſe PuBLIcK DUuTI1Es, 
which all the SUBORDINATE Members of Civil Society owe, direftly, 
to the GOVERNMENT, or MAGISTRACY itlelf. 


Taz Laws which govern Mens Actions, as they are indirectly related to the whole Society, 
thus conſidered z we come next to examine the Rules by which they are direZly ſubjected to the 
Magiſtrate himſelf, conſidered as ſuch; which are a Set of Duties eſſential to the very Exiſtence 
of all Government, being, in ſtrict Terms, the Correlatives to it. 


Tusk Laws take their Riſe, indeed, reſpectively from the ſeveral Laws of civil Dominion, 


as delivered in the ſubſequent Book; and therefore, tho? they are plac'd here, that this Code of 
criminal Laws might. be entire and full, yet, as their Reaſons cannot be throughly under- 
ſtood, till the Laws, and Nature of Magiſtracy are known, the Student muſt ſuſpend his Ap- 
plication to them, till he is, in ſome Degree at leaſt, acquainted with 7% Sources whence 
they flow; where they are reſpectively hinted at, in their Places, as thoſe of the precedent Parts 
are in the Book of private Liberties and Rights. | Ke | 
Bur the fuller Examination of each of them is referr'd hither, both as it is their proper 
Place, and as we thereby avoid wandering from the principal Buſineſs of the other two mm 
which, 


| 
( 
f 


II. 


*. 
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which, in each of them ae is to deliver, en what Men may or ovght to do, 
either as Subjects, or ſubordinate Magiſtrates ; who, in that reſpect, are Subjects; while the 
Conſideration of the Laws, and Reaſons, for puniſhing their doing what they t not, are 
reſerved to this Book: In the preſent Part of which we ſhall examine the direct Offences to 
Magiſtracy itſelf in the following 


S'ECTIUNS. 


I. Or Subjeftion to Magiſtracy, its Nature, 
Parts and Reaſons ; with the Offences there- 
to, in general, either by Subjects, or ſubor- 
dinate Magiſtrates. 

II. Or Offences to judicial Magiſtracy, or pub- 
lick Juſtice, either 

By private Perſons, 'Litizeants, or their 
Repreſentatives. Where, of Nullities 
for want of due Forms. 

Of raſh Litigation, Forgery, Perjury, BAN. 
ratry, Concealment, or Compoſition, of 
Crimes, Se. 

By ſubordinate judicial Magiſtrates, or 
their miniſterial Officers, Sc. where 

Of Delay, Denial, or Sale of Juſtice, Sc. 
Ot Ulurpation of Power, or Juriſdiction, 


Se. 


III. Or Offences to Fecial Magitrag, and 


thoſe either 
By Subjects; where 
Ot rations Breaches of the Laws of Na- 
tions, as Subjects ſtand obliged to ob- 
ſerve them by the municipal Laws of 
each State, and as each State ſtands, 
thereby, obl ged to puniſh or ſurrender 
ſuch Offender ; 
By ſubordinate Fecial Magiſtrates ; where 
Of Neglect of the appointed Forms of 
Procceding, or Neglects of Duty, fo 
far as expreſs Civil Laws declare the 
Duty of ſuch Officers; together with 


undue Extent, or Uſurpation of Power 
by them, Cc. 


IV. Or Offences to Military Magiſtracy, or 


the Laws of publick Force, either 


By Subjects, who are not Military Perſons ; 
where 


Of Breaches of the publick Peace, and of 


Oppoſition to the publick Force, of all 
kinds, &c. Or, 
By Military Perſons ; where 


Of Neglect of vs in Military Per- 
ſons, of all kinds; of unwarrantable 
or ulurped Exerciſe of Power by ſuch, 
Se. 

V. Or Offences to the Laws of Fiſcal Magi- 
ſiracy, or publick Property of all kinds ; 
and thoſe either 
By Subjects ; 

In Miſuſe of publick Things; Neglect, 
or Refuſal to pay publick Dues; or 
Taxes 3 undue taking, and converting 
publick Property to private Uſes, Cc. 

By Fiſcal Officers; where 

Ot Neglect of Duty, or undue Extent 
of Power, in the providing publick 
Things, or Property, &c. 

Of Miſapplication, Imbezzlement or Pe- 
culation of publick Things, when pro- 
vided, Sc. 

VI. Or Offences to the Rules of Legiſlative 
Magiſtracy, either 
By Subjects; where 

Of falſe, or partial Information given to 

__ Legiſlators, by Perſons ex. amined before 
them, in order to the making or alter- 
ing of Laws. Note, That other Of- 
fences to Legiſlative Magiſtracy, being 
to Laws in general, include the Subjebt 
of the whole Book. 

By ſubordinate Legiſlatures , whgge 

Of Neglect of Duty; Want of due 
Forms in Proceedings; or undue Ex- 
tent of Authority; in Magiſtrates veſted 
with ſubordinate Legiſlative Powers of 
any kind, | 

VII. Or Offences common to all the preceding 
kinds of ſubordinate Magiſtracy; which, 

In Subjects, are the Neglect of that mere 
perſonal Reverence and Regard that is 
due to them, 


In 
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In Magiſtrates themſelves, are the afual 
Exerciſe of the ſeveral Offices to which 
| they may happen to be appointed, with- 
= out ſuch particular Qualifications as are 
required by Law. 
VIII. Or Offences directly to ſupreme Magi- 
ſtracy itſelf, whether 
More general; where 
Of thoſe general Branches of Civil Alle- 
giance, which are neither direct Of- 
fences to any of the preceding Parts of 
Magiſtracy ; nor direct Attacks on the 
Perſonal Rights and Dues of the ſu- 
preme Magiſtrate : Such as entering 
into foreign Service; abetting or aid- 
ing foreign Enemies; betraying dome- 
ftick Councils or Secrets, &c. where of 


® . 
— 


A 
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the Crimina Leſe Majeſtatis, or Treaſons 
of this kind. 


More particular, where 
Of Otfences to the perſonal Rights and 


Dues of the ſupreme Magiſtracy, 
where-ever it is lodg?U : Such as Plots 
to diveſt ſupreme Magiſtrates of their 
Offices, or Power, by Violence; or 
direct Attempts agaiaſt their Lives, 
which, in the Caſe of Princes eſpeci- 
ally, differ but very little : Together 


with Offences againſt Perſons nearly 


related to them, as Wives, Children, 
Servants, &c. Where, of the Crimina 
rer Majeſtatis, or Treafons of this 
kind; 


— 
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rener s 


Of the LA WS of 
PUBLICK CIVIL DOMINION. 
MAGISIRACY, 


LAWS of GOVERNMENT. 


8 


——— 


Sine Imperio, enim, nec domus ulla, net civitas, nec gens, nec hominum univerſum genus, ſtare, 
nec rerum natura omnis, nec ipſe mundus, poteſt. Cic. de Legibus, Dial. 2, 


TNTRODUCTIEON:, 


mn. 


H E two preceding Books of this Work having ſtated, examin'd and prov'd, what are 
thoſe private Rights in which Men ſhould be maintain'd, on one hand, and what are the 
publick Duties to which they ought to be compelled, on the other; the Buſineſs of this Book is, 
to inquire into the Means by which, each of thoſe may be, the moſt effectually, perform'd. 
Wir reſpect to which it may be obſerv'd, in general, that, as the preceding Laws were 
Rules which the publick Underſtanding lays down, ad extra, for regulating the Actions of 
Subjects, conſider'd as ſuch ; fo all thoſe of this Book are ſo many Canons, which it forms, ad 
intra, for its own Conduct, or that of its ſubordinate Officers; analogous, in ſome Degree, to 
thoſe internal and reflexed Acts of the Mind, where it obſerves, judges of, and lays down 
Rules for exerting itſelf juſtly in, its ſeveral Operations. x 


Ap we will therefore, accordingly, make our Inquiry into the Nature and Reaſons of 
theſe Laws, in a manner ſomething different from what is uſual, by conſidering the ſeveral 
fimple Ends, Functions, or Atts of Government, ſeparately ; ſo far as they may be ſo ſeparately 
exerciſed z and then examine their common Union in, and Dependence on, the publick Under- 


ſtanding, or ſupreme Magiſtracy itſelf; which will, I apprehend, ſtate and exhauſt the whole 


Idea 


— % 


7 a 
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Idea of Magiſtracy very diſtin&ly 4 and, at "he ſame time, afford us an Opportunity, of reducing 
the Laws, or Rules thereto relating, into à more orderly Syſtem, than thoſe in 3 they are 
frequently deliver d: All which will be ge i in the ſeveral following N 


PARTS oy Tus BOOK.” 


I. Or Publick Civil Dominion, its Nature, Objects and Parts, in general. 
II. Or the Laws of Judicial Magiſtracy ; being thoſe _ of Publick Dominion, which 
govern internal Judicature. 
III. Or the Laws of Fecial Magiſtracy; being thoſe Rules of Publick Dominion, which 
overn external Judicalure. 
IV. Or the Laws of Military Magiſtracy; being thoſe Rules of Publick Dominion, which 
govern the Common Force. 
V. Or the Laws of Fiſcal Magiſtracy ; being thoſe Rules of Publick Dominion, which 
govern the Publick Property. 
VI. Or the Laws of Legiſlative Magiſtracy ; being thoſe Rules of Publick Dominion, which 
direct the making all Publick Rules of Action, or Laws themſelves. 
VII. Or the Laws of ſubordinate Societies, as they are a compound kind of ſubordinate civil 
Magiſtracy. 
VIII. Or che Laws of ſupreme Magiſtracy ; being thoſe Rules of publick Dominion, which | 
conſtitute the Being, and, in part, direct the Action, of that publick Underſtanding, | 
which muſt exerciſe civil Dominion in the higheſt Inſtance. 


PART L 


Of PUBLICK Civil DOMINION, its Nature, Objects, Parts and Laws, 
in GENERAL. 


> 2 » 
4 , = 


Brok k we enter into the ſpecifick Detail, of this extenſive and moſt i important Part of Civil 
Laws, it will be very proper to conſider their Origin and Nature in general, a little more 
e than was done in che Firſt Book (a); which will be perform'd in the following 


SECTIONS. | 


I. Or the ſeveral Circumſtances of human V. Or the Neceſſity 55 a Force ſufficient to | 
Nature and Exiſtence, which give Riſe to, execute the Reſult of thoſe Judgments; | |, 
and make Publick Civi! Dominion or Ma- whence Military Magiſtracy. = 
giſtracy neceſſary to Mankind. | VI. Or the Neceſſity for publick Things, or | 1, 

II. Or the primary Objects or Ends of Ma- Property, for the performing thoſe and other t 
giſtracy in general. publick Purpoſes ; whence Jiſcal Magiſtracy. 

III. Or che Neceſſity for examining and deter- VII. Or the Neceſſity for publick ſtanding rwe 
mining Controverſies which ariſe within the Rules, as the common Meaſure and Guide R 
Society; whence Judicial Magiſtracy. of Actions, both private and publick ; of 


IV. Or the Neceſſity for examining and judg- hence Legiſlative Magi/tracy. 
ing concerning Wrongs from without, to VIII. Or the ſecondary Ends of Magiſtracy ; 
the Society, or its Members; whence Fecial whence its Delegations and Subordinations- | 
Magiſtracy. Where of the Diſtribution of the Territory 


(a) Book I. Part 11. F 
of | 


cient to 
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ngs, Or. 
nd other 


giſtracy. 


IX. Or the neceſſary Union of all theſe Powers, 


X. Or the ſeveral Characters or Ranks of 


ſtanding 
d Guide 
Mublick 4 


ziſtracy; 


Hinations : | 


Territory 


of 
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of a State into ſeparate Diſtri quences of private Life, ſo, they are partly 
Parts, for the diſtinfter Exerciſe of all the * 4 Foundations of public Dominion: Where, 
ſubordinate Offices of Government. 7 of that celebrated Q 1eſtion, Whether Domi- 
nion be, originally, in the Body of the People, 

as ſuch? 
XI. Or the ſeveral Qyalifications which fit Men 
for Magiſtracy, and the various Ways by 


which they may acquire, or be veſted with 
It, in general. 


in ſome one, ſimple or compound, Under- 
ſtanding and Will; whence Supreme Ma- 


giſtracy. 


Men; which, as they are partly the Conſe- 


r. 


Of the Laws of Jupiciar, Magiſtracy, being thoſe Rules of Publick 
Dominion, which govern INTERNAL JUDICATURE. 


From the preceding general View of the ſeveral Ends, or Means of Publick Dominion, *tis 
evident, that we ought fr to conſider the Rules of Judicial Mag iſtracy; which is that Part of 
them, that regulates the Method of examining the A greement, or Diſagreement, of all Particular 
Actions, with the general Rules, to which they ought to conform, ſince 'tis from the Reſult of 
thoſe Examinations, that the Publick Force muſt always take its Directions. | 

In the earlier Ages of the World, and the Infancy of Civil Societies, before din, Laws 
were form'd, either by Precedent or expreſs Precept, *tis apparent that this Magiſtrate was, in 
one and the ſame Inſtance, Legiſlator and Judge; having no other Rules but the Underſtand- 
ing of a prudent, and the Conſcience of an honeſt Man: But thoſe, in their moſt perfect In- 
ſtances, produc'd ſo much Uncertainty and Confuſion, as ſoon induc'd Mankind to reſort to 
expreſs Laws for their Guide, even in the Methods of Judicial Proceedings themſelves, which, 
if left unregulated, would often produce Reſolves little leſs erroneous, than the particular Ac- 


tions concerning which they pretend to determine; and, in ſome Caſes, be more hurtful, as 


they would add the Weight of public Force, to private Wrong. | 

Ap here I muſt obſerve, that tho' the Redreſs or Remedies for Injuries, of all Sorts, done 
to private Perſons, lie in this Magiſtrate's Keeping, and are therefore a Part of Public Do- 
minion, yet, it is not unuſual, to deliver the Doctrine of Actions, or Remedies for ſuch 
Wrongs, in the Inſtitutes, and as a Part, of private Law; which, tho' it may be conve- 
nient to lead the Students of a#val Laws into the ready, and early, Practice of them, 
ſeems not ſo agreeable, to the Order of a rational and philoſophical Inquiry into their Na- 
ture and Reaſons, in general; which has induc'd me to reſerve them to this Place, that 
the Rules of Judicial Magiſtracy might appear in one Body, unbroken andFentire, 

Tro?, in a Head of Law not only of ſuch Extent in itſelf, but ſo varied by the difle- 
rent Inſtitutions of different Nations, or of the fame People, to different Purpoſes, the 
Reader, inſtead of a Detail of all its minute Particulars, muſt expect ſuch a ſummary View 
of its moſt eſſential Parts, as is conſiſtent with the Purpoſe of ſo general a Diſcourſe as 
the preſent, Which will be given in the following | 


SENT 0.N-8; 


I. Or judicial Magiſtracy, its Ends, Objects, II. Or the Perſons veſted with judicial Power, 
Parts, Kinds and Laws in general. whether ſingle Perions, or compound Bodies, 


F | and 
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and their miniſterial Officers; the Method VII. Or the various Limitations of this Ma- 
by which they may be called to their Office, giſtrate's Office, internally, as to the Objects 
with their Power, as it is diſcretionary and le- of Litigation: Where of Judges, or Courts 
giſlative, in the Caſes of making Rules and reſtrain'd to particular Kinds of Pleas ; their 
Orders for judicial Proceedings, as well as Nature and Reaſons. 
ſtrictty judicial. | VIII. Or the various Kinds of Limitations of 
III. Or the Nature, and eſſential Parts of po- this Magiſtrate's. Office, externally, and lo- 
lemn judicial Proceedings, both in general, cally, as to the Diſtrict, or Territory, thro? 
and as varied by the Objects of Litigation, which it extends; their Reaſon, and Laws. 


whether in Private or Publick Pleas. IX. Or Courts of Equity, their Nature and 
IV. Or the Parts and Order of folemn judi- Uſe, in States where, for the Prevention of 
cial Proceedings, as peculiar to the Roma arbitrary Proceedings, the ordinary judicial 
Laws. Magiſtrates, or Judges, are tied down, in 


V. Or the Parts and Order of ſolemn judicial their Forms, either to the preciſe Rules of 
Proceedings, according to the Laws of cuſtomary, or the ſtrict Letter of written, 
Enzland: Where of the ſirſt Mater of Laws. 

Suits, Writs, Appearances, judicial Caution, X. Or unlimited and ſupreme Judicatories, as 
Priſons, Pleas, Iſſues, Trials, Evidence, to the Nature of the Pleas, Extent of Ter- 


Tudgments, Executions, &c. &c. ritory, exact Form of Proceedings, or ulti- 
VI. Or ſummary judicial Proceedings; their mate Reſort, ſo far as ſuch Powers may be 
Nature, neceſſary Parts, and Objects. delegated z. their Uſe and Laws, | 
KR T Mt. 


Of the Laws of Fectar, Magiſtracy; being thoſe Rules of Publick 
Dominion, which govern EXTERNAL JUDICATURE. 


Tur Laws of Internal Judicalure thus examin'd, we might proceed to the Conſideration of 


Military Mag iſtracy, or that publick Force by which ſuch judicial Proceedings are to be exe- 


cuted; but (as that Force is not confin'd to Points of domeſtick Debate only, but extends it- 
ſelf, alſo, to the external Defence of the Socicty, or its Members) the Rules of Order make it 
neceſſary for us, to ſtate the Idea of that Kind of Magiſtracy, which is to-enquire into, and 


determine concerning, thoſe external Tranſactions z the which (for want of a better Ferm) 1 


call, in general, Fecial Magiſtracy ; from that Order of Prieſts, or Heralds, who, among the 
Romans, had generally fome Share in the Reception of Ambaſſadors, the making of Leagues, 
and declaring War. kh, 
*T 1s true, their Charge, in Rome, extended to little more than the mere Reception of ſuch 
Miniſters, like our Maſters of the Ceremonies, and to certain religious Sanctions, of Oaths, or 
Sacrifices, with which Leagues, when form'd, were uſually accompanied: Whereas by the 


Term Fecial Magiſtracy, as us'd in this Work, I underitand the whole Power of Peace or 


War; which, neceſſarily, includes that of receiving Miniſters from, or ſending them to other 
States. | | | 

Tuis Magiſtracy, tho', from its Nature, it is effentially one, is, however, very various in 
its ſeveral Parts; *tis merely miniſterial, as, by Miniſters received, or ſent Abroad, it ob- 


| ſerves what is done, or doing, between its own State and others: 'tis legiſlative, as it forms 


Leagues, or Treatics, for their future Conduct; ?tis judicial, as it determines concerning the 


Agreement, 


Pl 


ick 


n of 
exe- 
8 it- 
ke it 
and 
em) I 
g the 
igues, 


f ſuch 
hs, Or 
by the 
ace or 
Other 


ious in 
it ob- 
forms 
Ng the 


zement, 


\ 


Book IV. ELEMENTS or TnE LAWS or MAGISTRACY. 4} 


Agreement, or Diſagreement, of particular Tranſactions with the Rules to which they ſhould 
conform; and, laſtly, *tis miniſterial, judicial, and legiſlative all in ore, where it exerts the 
publick Force in Acts of Hoſtility, in Affirmance of ſuch Judgments, 

From which multifarious Nature of this Magiſtracy 'tis obvious, that but a ſmall Part of it 
can become the Object of expreſs civil Laws; tor firſt, tho? the civil Laws of every State muſt 


determine, with zvbat Magiſtrate the Power of War and Peace ſhall be lodged ; yet the exerting 


that Power, in actual Leagues of Peace, or Acts of War, are Points of Prudence only, which, 
depending intirely on the peculiar Circumſtances of the Individual hic and nunc, are, therefore, 
incapable of general Rules: Again, tho' the Magiſtrate veſted with this fecial Power may ſend, 
or receive Miniſters; yet the Rights and Powers of ſuch, when ſent, or received, depend not 
on municipal Laws, but on the Laws of Nations; which are to be delivered in the fubſcquent 
Book. 

So that the bare Point of lodging the Power of War and Peace with me ſupreme Meg i ate, 
together with the Forms of delegating the adjutory, or miniſterial Parts of it, are evidently all the 
Points of this Part of civil Dominion, that can become Objects of expreſs municipal Laws, as ſuch, 

Wurz the Execution of its prudential Parts are, generally, of ſuch a Nature, as not, 
ſafely, to admit of Debate in popular Aſſemblies: And, tor that Reaſon, not only Demacracies, 
but well conſtituted Ariſtocracies themſelves, have generally lodged it with ſome one, or ſome 


few Perſons at moſt; nor can the contrary be practiſed, without defeating divers of its moſt 


eſſential Purpoſes, which require Secrecy, and ſudden Execution; but of that at large in an other 
Place. Here the ſubordinate Parts of it will be conſidered in the following | 


SECTIONS. 
I. Or fecial Magiſtracy, and thoſe Parts of it, Fereign Miniſters ; as it may become a Part 


which may become the Objects of expreſs civil of expreſs civil Laus. 
Laws, in general, IV. Or Secretaries, Counſellors, or Councils of 
II. Or the ſeveral /eparate miniſterial Officers to State, as they may, by Uſage, or expreſs 
whom any of the Parts, or Powers, of this Laws, become neceſſary Aſliſtants of ſupreme 
Office may be delegated; and the appointed  fecial Magiſtracy ; but without direct nega- 
Forms of ſuch Delegation; as they may be- tive Voices, for in ſuch Caſes they conſtitute 
come Objects of expreſs civil Law, a Part of it, | 


II. Or the Reception and Entertainment of 


PAR T IV. 


Of the Laws of MitiTary Magiſtracy; being thoſe Rules of 
Public Dominion, which govern the PUBLICK FORCE. 


_ AFTER the preceding Enquiry, into the Nature of Domeſtick and Foreign Judicature, the 
moſt immediate Object of our Examination is the Nature and Laws of that Force, by which 

their reſpective Determinations muſt be executed; which, though it be not always in Alion, 

muſt always exiſt, and that in ſuch a manner, as to lie as near as may be within the Reach, and 

at the immediate Command, of the ſeveral Magiſtrates who are impower'd to determine ja- 
dicially, concerning its Uſe. „„ 
*T'is true, that moſt States have made a Difference between that which is daily and hourly 
in Uſe, for the Inforcement of ordinary Domeſtick Determinations, and that more AE 
Fo - | L OWCT, 


* 
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Power, which becomes occaſionally neceſſary, on internal Seditions, or external Injuries : Which, 
tho? it makes an obvious Difference, muſt not make ſuch a Diſtinction as might, by leaving the 
State without a ready Defence, occaſion the ant of it oftener than would otherwiſe happen. 

Here it muſt likewiſe be obſerved, That, tho' what is uſually called the civil Sword is, 
from the Nature of its Uſe, among a well-diſciplined People in the Times of profound Peace, 
capable of the preciſeſt Rules; yet that more effetual one, which muſt be drawn on Occaſions 
of more Moment, cannot receive the Direction of expre/$ Civil Laws, either in the Manner, or- 
the particular Inſtances of that Uſe. : 

For which Reaſon, its Government is referred to the prudential Conduct of the /upreme Ma- 
giſtracy, or that of thoſe military Societies mentioned in another Part of this Book ; 1o that the 
Manner, and Quantum, in which it ſhall conſtantly exiſt, together with the Diſpoſal of its 


Command in the higheſt Inſtance, ſeem to be the principal Points in which it can become the 
Object of ſuch Rules; which will be examined in the ſubſequent 


SECTIONS 


I. Or Mililary Magiſtracy, its Nature, Objects, provide for, and appoint the Manner of, 
Kinds, and Laws, in general. arming the whole Body of the People, that 
II. Or that Kind of publick Force, which is are able to bear Arms. 94 
leſs formally arm'd; called, by us, the civil VII. Or Frontier, and Gariſon Towns, Forts, 
Power, or Sword; its Nature and Laws. and other Places of Defence: Their Nature 
III. Or the Feudal military Force of the and Laws. 


Northern Nations, and our own Tenures 3 


its Nature and Laws. 

IV. Os that Sort of publick Force, which, by 
our own Laws, ſucceeded to the Feudal 
Plan, called, by us ſimply, the Militia, or 


VIII. Or Naval military Force: Its Nature 
and Laws. | 

IX. Or the various Delegations of Military 
Power; ſo far as it may be delegated. 

X. Or the neceſſary Union of all theſe, or 


Train*d-Bands ; its Nature and Laws. 

V. Or full and conſtantly arm'd military 
Force; called, by us, ſtanding Troops, and 
by the Rymans, Militia Armata. | 

VI. Ox thoſe Inſtitutions of publick Force, 

which, on the moſt extraordinary Occaſions, 


any of them, in ſome one ſupreme Magi- 
ſtracy; in States where many, or all, of 
them ſubſiſt, to prevent the publick Force 


from falling into Oppoſition to, and defcat- 
ing, itſelf. | 


PART V. 


Of the Lows of FiscaL Magiſtracy; being thoſe Rules of publick 
Dominion, which govern the PUBLICK PROPERTY, 


Non are the preceding Proviſions, for judging concerning Tranſactions at home, and abroad; 
or for inſtituting a publick Force, to execute the Reſult of ſuch Judgments, ſufficient to anſwer all 
the Purpoſes of civil Society; the private Members of which, as well as the publick Officers, 
ſtand in need of many things for their common Uſe, as publick Ways, and Paſſage, both by Land 
and Water; the Magiſtrates and Officers, in particular, both thofe already mentioned, and thoſe 
which follow, want a great Variety of things for publick Uſe, as well as for their own parti- 
cular Subſiſtence: Such as publick Buildings, public Utenſils, and Inſtruments; and conſequently 
publick Money, or Treaſure z or the perpetual Supply of all thoſe Purpoſes. 85 
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I am very ſenſible, that, in many States, the Care of providing ſome of theſe ( ſuch as publick 

Ways, and many ray Buildings, being made local and peculiar) is ſeparated from the Fiſcus, 

ury ; but notwithſtanding ſuch peculiar Appointments, as they depend upon 

the ſame Reaſons with all the reſt, and mult, when not otherwiſe charged, be thereby alſo pro- 

vided for, we cannot ſtate the whcie Idea of fiſcal Magiſtracy, without giving them ſome Place 

in the Conſideration 3: and where, whether the providing for them in that manner, or otherwiſe, 
is the molt eligible? will be a Part of the Inquiry, 

Ap here it may be obſerved, in general, that, tho? the Taxes, (as they relate to ſo tender 

a Point as that of private Property) are in all well-governcd States raifed by exprels 

ſtanding Laws; yet, are thoſe Laws themſelves ſo variable, ſo much the Object of Prudence, 


and the preſent Situation of Things, that what is a very juſt and fit Body of filcal Laws, in one 


Nation or Society, may not be ſo, in another, 


Nay, they depend fo much upon the different Situations of human Lite, and Imployments, 
that thoſe, which were the fitteſt, in one Century, may, in the ſame Society, be not only im- 


proper, but almoſt impracticable, in the next. 


Of Laws, therefore, which are, in themſelves, 


ſo temporary, and occaſional, the Reader muſt expect, but a general Account, and as gencral 
Reaſonings concerning them; which will be done in the ſubſequent 


SECT1ONS. 


I. Or the ſeveral Kinds of pablick Neceſſities, 
and the different Manners of ſupplying them; 


- in general, | 
II. Or the Manner of charging the Execution 
y | of civil Offices, as ſo many Burdens, on 
the private Fortunes of the Officers them- 
r. | ſelves ; the Caſes in which ?tis practicable ; 
- ' ©. with their Convenience and Inconvenience. 
pf III. Or the Manner of defraying the Expence, 
'C and Burden, of divers Offices, by Fes, 
t- from the Perſons who reſort to, or have Oc- 


caſion for, their Aſſiſtance. | > 
IV. Or the Manner of ſupplying all the pub- 
lick Expences of a State, by publick Property, 
without charging Offices as a Burden ; its 
good Conſequence and Uſe, in Preference to 
any other Method; except that of Fees, in 
* ſome Caſes. 
V, Or publick Property, in general; whether 
it be permanent Funds, whence Treaſure is 
derived; or that Treaſure itſelf, in kind. 


a VI. Or Portions of Land, of which the State, 
Jr | or Prince, is poſſeſſed; either immediately, 
nas: as ſo many Funds of Treaſure for publick 
r. Uſe; or mediately, on ſtipulated Terme, 
_—_ for performing certain Offices. Where of 
ly the feudal Plan of Property, for publick civil, 


or military, Purpoſes, 


VII. Or caſual Hines, Forfeitures, Eſcbeais, 
&c. as ſo many Funds of publick Pro- 
perty. 

VIII. Or Taxes on Mens Perſons, thrown into 
different Ranks, according to their ſuppoſed 
Dignity, or Expence, &'. 

IX. Or Taxes on the mere Exerciſe of parti- 
cular Trades and Imployments, with exclu— 
ſive Rights for their Support. 

X. Or Taxes on Mens inconſumable Property, 
either really ſo, in Lands, c. or ſuppoſed 
in Stocks of Money and Goods. 

XI. Or thoſe Inland Taxes, on conſumable 
Commodities, which are taken at their firſt 
Raiſing, or further Specification, &c, uſually 
called Exciſes; with their Laws, Advantages, 
and Diſadvantages, EE, 

XII. Or thoſe Port Duties, on conſumable 
Commodities, which are taken at their Entr 
to, or Exit from, any State, uſually called 
Cuſtoms, with their Laws,” Advantages, 
and Diſadvantages. b 

XIII. Or the higheſt fiſtal Magiſtrate, or Ma- 
giſtracy, ſo far as it may be delegated; and the 

Office where all theſe are received, or ac- 
counted for; and whence they are, again, 
iſſued, to their ſeveral neceſſary Purpoſes. 


PART 
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PAN 7. 


Of the Laws of LEGISLATIVE MAGISTRACY, being thoſe Rules 
of publick Dominion, which direct the MAKING all i Rules of 
Action, or LAWS themſelves. 


Tut foregoing, more reſtrair'd, Parts of Civil Dominion thus examin'd; we come to the 
moſt univerſal of all the ſeparate Acts of Governing, which is Leziflation ; a Power that, of all 
others, lies the neareſt to ſupreme Magiſtracy itſelf : Moſt of the reſt may be, and frequently 
are, delegated and exercis'd, in many States, almoſt in their utmoſt Extent : But where this 


Power, in its higheſt Inſtance, with the prudential part of fecial Magiſtracy, are plac'd, there, 


properly ſpeaking, the /ipreme Mag iſtracy itſelf reſides, 

Tno', high and extenſive as it is, it admits of various Kales for its Regulation, eſpecially 
in the Inſtances in which it is delegated, ſome of them common, to all Acts of Legiſlation z and 
others peculiar, to the particular Objects about which it is converſant : *Tis true, they cannot 
all be called Laws, in the proper Senſe of the Word, becauſe many of them exiſt not, in 
expreſs Terms, among civil Inſtitutions ; yet, as they will be put together in this Part, they 
will contain divers very uſeful Heads of civil Prudence; which could not find their Places, fo 
properly, in any other Part of this Work. | 

Ab this, the Author hopes, will be ſufficient Excuſe for its Novelty, as a Head or Branch 
of Laws; it being rather, the uiver/al Art of making them; which Art, tho? it ought to be 
known, or underſtood, before Laws are adlually made, is, however, among the laſt things to 
be conſider'd, in their mere Theory; for, as its Rules take their Riſe from a Prenotion of the 
Objects, about which it is converſant, they are found by means of that previous Conſideration ; 
vor would their Reaſons be underſtood, tho? deliver'd, till the Mind has been fo prepared. 
Wulfen is the Reaſon, that, not only here, but, through the whole Work, we have pro- 
ceeded in an Order, almoſt, rever/ed to what is uſual, in Inſtitutes of Civil Prudence; which, 
frequently, from a very confus'd Idea of ſupreme Power, proceed, gradually, to the Detail of 
its minuteſt Objects: A Method very proper for delivering the afual Fiats of ſuch Powers, 
but not ſo fit for an Inquiry into their Reaſons. Which Inquiry, with reſpect to the Rules of 
Legiſlation, will be made in the following 


SECTION S. 
1. Or Legiſlative Magiſtracy; its Reaſons, VI. Or the Rules peculiar to Legiſlation, on 
Objects, and Rules, in general. the Points of private Rights, and Property. 
II. Or the Objects of Laws in particular, or VII. Or Rules peculiar to Legiſlation, on the 
the Points of private, or publick Life, Heads of Criminal Subjection. | 
which are, or are not, capable of ſtanding VIII. Or Rules particular to Legiſlation, in 


general Rules. the Caſes of publick Civil Dominion, or the 
III. Or the Qualifications which fit Men for Laws of Magiſtracy. 


this important Charge, in general. IX. Or the tacit Admiſſion, or expreſs Adop- 
TV. Or the manner of propoſing, and examin- tion, of foreign Laws, to particular Places, 
ing the Fitneſs of, Laws in general. or certain Purpoſes, of Civil Society. 


V. Or the manner of expreſſing, and promul- Where of the expreſs and ſufficient Pro- 
mulgation of the tacit, or poſitive, Parts of 
the 


gating them in general. 


Where of Bye Laws, in general. 
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the Law of Nations, in each Society, as a Difuſe : Where of their Interpretation. 
Branch of Civil Laws; its Uſe and Advan- XI. Or ſubordinate Legiſlatures ; their Conſti- 
tage, for maintaining the mutual Peace of tution, and propereſt Objects; ſo far as 


thoſe Societies. Legiſlation may, or ought to be dele- 
X. Or the Abrogation, Alteration, or Expira- gated, 


tion of Laws, either expreſly, or tacitly, by 


ANT VI. 


Of the Laws of SUBORDINATE Societies, as they are a Coubouxv 
Kind of SUBORDINATE Civil Magiſtracy. 


Havinc thus conſidered the Laws of the principal Means, or Inſtruments of Civil Domi- 
nion, ſo far as they may be /eparately and ſubordinately exercis'd ; we might enter directly on 
the Conſideration of ſupreme Magiſtracy itſelf, did not this Sort of delegated Societies lie in our 
way : But, they being, in Effect, a kind of compound ſubordinate Magiſtracies, which, in 
very extenſive, or populous States, are of great, and even neceſſary Uſe, we could not riſe, by 
juſt Degrees, to the full Idea of /upreme Power, till we had examined their Nature and Laws. 

 WiTmovuT which ſubordinate Governments, the ſupreme Magiſtracy could not, ſo well, 
attend to, or provide for, many of the minute Circumſtances, to which ſuch inferior Societies 
reach very effectually. 5 

EspzciAlLx if that exorbitant Uſe of Power, which they are, from time to time, ſubject 
to fall into, be kept under a proper Controul; as is done, amongſt ourſelves, by the Court of 
Kings Bench, with reſpect to our Corporations, c. by the King in Council, with reſpect to our 
Plantations, &c. and by the King in Parliament, in reſpect to them all. 

Wirz regard to the Conſtitution of which Societies, and the Means of checking them, the 
ſupreme Power cannot well be too exact or cautious; ſince, without ſuch Care, they may be, in 
divers Inſtances, not only ſo many Secds of Faction; but Heads of Szdition, and turbulent Re- 
volutions : For, by their legiſlative, judicial, and other Powers, they hold large Numbers in 
immediate Union; and, by their frequent Aſſemblies, give their particular Governors eaſy, 
and frequent, Occaſions for acting to \/uch Purpoſes : but of that, at large, in another Place, 
Their Reaſons and Laws will be conſidered in theſe 


SECTIONS. 


I. Or ſubordinate Societies, as a Species of Ueges of Artizaus, among the Romans; and 
compound ſubordinate Civil Government: are our own Guilds and Companies. 
The Ends, or Objects of their Power; with III. Or Societies for the Purpoſes of Learning 
their Conſtitution, and Laws, in genera], and Knowledge in general, or particular, hav- 

ing divers ſuch-like Powers, within them- 

II. Or Societies for the Government of parti- ſelves; of which kind are our Colleges and 
cular mechanick, or mercantile Trades ; that Univerſities: their Uſe, Nature, and Laws. 
have, within themſelves, ſome Sorts of Le- IV. Or Societies for Military Ends, whether 
eiflative, Judicial, and Fiſcal Magiſtracy, by Land, or Sca; of which Sort are an 
for thoſe Purpoſes : Such as were the Co!- Army, or a Fleet, govern'd by its General, 


Ob 
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or Admiral, at the Head of their Council Powers, within themſelves, with reſpect to 


of Officers; for regulating many Parts of the Theory and Pra#ice of Religion: Their 
Military Diſcipline, &c. in general; and Conſtitution, Uſe, Bounds, and Laws, in 


all military Operations, in particular: which general. 
are too variable, and occaſional, to fall un- VII. Or ſubordinate Civil Societies, with the 
der the expre/5 general Rules of Civil Society. entire Exerciſe of all Parts of Civil Go- 
Where of Martial Law; and Courts Mar- vernment; (except, perhaps, the Fecial 
tial, &c. Powers of War and Feace) but in various 
V. Or Societies for the limited local Govern- Sorts, and Degrees, of Subjection, to the 
ment of particular Towns, having ſome ſupreme. or ſubordinate, Magiſtracies of the 
ſuch-like Powers within themſelves : ſuch as dominant State, or Society: Such as were 
the Roman Municipia, and our own Corpora- divers of the Roman Colonies, and Provinces, 
tions: with their Uſes, Laws, and Limits, and ſuch are our own Plantations, Ireland, 


VI. Or Societies for Religious Purpoſes, hav- &c. 
ing certain Legiſlative, Judicial, and other, 


„„ 


Of the Laws of SUPREME Magiſtracy; being thoſe Rules which conſti- 
tute, or regulate, that PUBLICK UNDERSTANDING, which mult 
exerciſe ALL Parts of public Dominion, in the HIGHEST Inſtance. 


Tax ſeveral diſtindt Objects, Ends, or Acts, of Magiſtracy, with their ariſing Laws, 
thus, /eparately, conſidered ; we come to the higheſt and moſt arduous of all Civil Inquiries, 
which is that concerning Supreme Magiſtracy itſelf z being that Body of Rules, by which the 
Perſon or Perſons, in whom all the preceding Powers muſt be united, are called to the Office, 
and veſted with the Rights, either of exerci/ing thoſe Powers, in the higheſt Inſtance, where 
they are not delegated ; or of delegating them, where ſuch Delegations are fit, and 
neceſſary, | 

BuT (as the Importance of this Charge has, not only, divided the cooleſt Heads, but 
agitated the warmeſt Spirits, of every Age and Nation, more than all the other Parts of 
Law and Government) 'twill be ſufficient to ſtate the ſeveral moſt remarkable Forms of 
ſupreme Magiſtracy ; with their reſpective Reaſons, Advantages, and Diſadvantages, in 

eneral Terms only : Leaving the reſt to be determined by thoſe ſupreme Powers themſelves, 
as in Fat they exiſt. | 

Wilen Powers are, perhaps, the only Umpires that can decide Debates, wherein Mens 
' Paſſions (both when in Power, and when oz of it) have too great an Influence on their 
-Underſtandings, to let pure Reaſon have its full Weight, on either Side of the numerous 
Queſtions that ariſe on this Head of Laws: Where, allo, we mult not forget to obſerve, 
that many of theſe Queſtions are among thoſe Points of Law, which vary according to 
the Circumſtances of the People to whom they relate; and are, therefore, determinable in 
- probable and relative Terms = | 


Ap, here, *tis to be, again, remember'd, that, though. the Inſtitution of ſame Supreme 
Power, is always the firſ# Thing to be done, in the a7ua! Eſtabliſhment of any one Civil 
5 | | | | Society 
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Society; yet, the Rules of its Eſtabliſhment, are, in Theory, the laſt Point of Conſideration : 
For, *cill we have diſtinctly examined all the preceding Objects of Law, we can neither deter- 
mine, what Powers the Supreme Magiſtracy ought to be veſted with, in general , nor judge, 
comparatively, of the different Advantages, or Diſadvantages, arifing from any propoſed Form, 
in particular; becauſe that Difference ariſes, from their being more or leſs fitted to anſwer 
thoſe Purpoſes : As the Reader will perceive by the Manner in which they will be conſidered 
and compared. | 

Wuicn Conſideration and Compariſon is not a little neceſſary, becauſe from this Power, 
where-ever *tis lodg'd, there can lie no Appeal, by expreſs Law; for, to whomſocver ſuch 
Appeal ſhould lie, #bere the Supreme Magiſtracy would reſide ; and fo on, to an abſurd and 
impracticable Infinity: Which, however, has been attempted, by ſome refining Heads, till, 
in their Schemes, Government, like an unwieldy Machine, is overloaden,” and ſoles, by the 


Multiplicity of its own Motions ; but of that tranſiently in this Place. Theſe Laws of Supreme 
Magiſtracy will be conſidered in the following 


SECTIONS. 


I. Or Supreme Magiſtracy ; its Neceſſity z; IV. Or Supreme Magiſtracy lodg'd in One 
eſſential Rights, and Powers; and various Perſon, whether abſolute, or with Controul ; 
Forms, in general. Elcetive, or Hereditary; uſually called 

II, Or Supreme Magiſtracy, lodg'd in the Morarchy ; its neceſſary Rights, Advan- 
Body of the People, which is called, Demo- tages, and Diſadvantages. 
cracy ; whether ftriftly ſuch, where the whole V. Or divers of the moſt remarkable Mix- 
Body concurs in all great Acts of State, fuch tures, Compoſitions, and Decompoſiticns, of 
as making Laws, internally ; Peace or War, thoſe three ſimpler Forms; with their Laws 
externally ; and conferring Offices for either Advantages; and Diſadvantages : In a very 
Purpoſe ; or improperly ſo, where that Body conciſe manner. 
exerts itſelf by Colleges of elected Repreſen- VI. Or that particular Mixture of them all, which 
tatives : With their neceſſary Rights, Con- formerly was, and which now ſeems to be, 
veniencies, and Inconveniencies. the Conſtitution of the Engli/h Government: 

III. Or Supreme Magiſtracy lodged in a Body Its various Perfections, and Advantages : 
of Hereditary Nobility, which is called an Together with a very ſhort Sketch of the 
Ariſtocracy; its neceſſary Rights; Conve- Legiſlative and Executive Powers; as there- 
niencies z and Inconveniencies. | on, ſeparately, dependent, &c. 


A GENERAL REMARK, concerning the Uſe and Nature of theſe Elements. 


And here, the Reader, if he recollefts, will perceive that he has been led, from the ſimpleſt 
Objects of Private Law, through a Series of intermediate Deductions, up to ibis meſt compound 
Idea of Supreme Civil Power, as it ſtands upon its general Reaſons, © 

This is, therefore, the Point from which the Student ought to jet out, in the dect Study of the 
actual Laws of any Particular Society; by flating the Conftitution and Laws of i!s Supreme 
Power, and deſcending thence, through all the Parts of its Subordinate Magiſtracy, its Criminal 
Laws, and its Laws of Private Rights and Property, in an Order, almoſt revery'd to that which 
has been here obſer d, where, I may venture to ſay, he will fd the great Out-lines of ail 
Laws, whatever, which he may fill up with thoſe Particular to any one State, as they ftand, 
partly, on their general Reaſons, and, partly, en Maxims peculiar ? themſelves, 

And, from the fame Point, if he looks forward, into the General Dcitrize of the Law of 
Nations, as there delivered, he will find the lite 2 8 of that Particular Socicty's Silualion, 

8 With 
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with reſpect to all the States about it, which may, in like manner, be filled up, with all that is 
ſingular to it, in thoſe reſpelt;, at any particular Time, &c. | 

With an Example of which, in a very ſhort Sketch of the Laws of England, as the moſt general 
Plan of a little Inſtitute thereof, this Book will be claſed; according to what is propoſed in Section 
the VIth, forepoing. 

N. B. f og is placed bere, both as it ſerves to explain the Author*s Idea, of the Uſe 
of ſuch a general Diſcourſe as the preſent ; and as it may help the Reader to account for what 
might, otherwiſe, ſeem peculiar z eilber in the Order, in which the Subjects of it are diſpoſed ; 
or, in the Terms, in which they are expreſſed. | 


For, as all particular Bodies of Law have, both an Order, and a Language peculiar to 
themſelves, a Diſcourſe concerning Subjetts common 10 all, or moſt, of them, could not, properly, 


agree, in thoſe reſpefts, with any one of them, in particular. 


BOOK V. 

ĩ SS MM EE MF 2H 
Of the LA WS of 
NATIONAL SOCIETY. 

AND ; 
"TN TEECUOVTYTYSE 


USUALLY CALLED 


The LAW or NATIONS. 


——_—— 


— nter quos, autem, ratio, inter eoſdem recta ratio communis eft : que cum fit Lex, Lege 
guogue conſociati homines cum Diis putandi ſumus. | 

— Parent, autem, buic cœleſti deſcriptioni, mentiq; divine, & prepotenti Deo [rationi] : unde, 
etiam, univerſus hic mundus, una Civitas, communis, Deorum atq; hominum exiſtimanda fit. 
Cickko, de Legib. Dial. I. 


— 1 


— — „ 


2 NFROD UC-T:1-0.N: _ 

N the three preceding Books, we have particularly examin'd the Riſe, and Reaſons, of 

thoſe Rules, by which the private ſocial Life of one Body of Mankind is, internally, 
maintained, in one Society, by one common Force, under the Direction of ove common Un- 
derſtanding. | | 

AnD it appears, from what has been ſaid, both in the Firſt Book, and in the latter 
Part of the preceding, that the whole Species cannot be included in any one ſuch Socicty : 
Becauſe no one publick Underſtanding could perceive what was fit to be done; nor no 
one common Force execute it, though perceived, beyond certain Limits; which Limits, 
—_ ; „„ though 
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though they bave no preciſe Bounds, do, yet, fall vaſtly ſhort of the Extent of the whole 
Earth. 


Turs Truth, every 8 perceives, when tis expreſſed i in other Terms; for, when we 


talk of univerſal Monarchy, or univerſal Empire, People, the leait acquainted with Civil t1 
Government, perceive the Inconvenience, of being made a Province; that is, of having their 7 
Laws made by Perſons too remote, and too little acquainted with their Circumſtances to make \ 


them good ; and to have them allo, bad as they would be, yet more Jamely executed, in 
ſome Inſtances; or ſtrained to Hrannical Purpoſes, in others; and that without the Poſſibilit 
of any timely or ſufficient Redreſs, becauſe of their Diſtance from the common Centre of Under- 
ſtanding and Power. 

Tris was what, in the earlier Ages of the World, rendered thoſe vaſt Governments, called 

be Four Great Monarchies, ſo odious to Mankind; and ſucceſſively pulled them down : 'Tis 
theſe Circumſtances, alſo, which have made the Idea of an Univerſa! Monarch, though within 
the Limits of Europe itſelf, frightful to all her wiſer States; and has, juſtly, given Birth to 0 
that Sort of national Policy, which is, now, ſo well known, under the Style of maintaining 
the Balance of Power. 

Non is the oppoſite Extreme, of confining themſelves to too ſmall. a Compaſs, leſs incon- 
venient ; ſince, how well ſoever ſuch Reſtraint may enable the Supreme Magiſtracy to govern, 
at Home, it renders thoſe Societies incapable of Defence Abroad ; and ſo expoſes them, per- 
petually, to the Danger of becoming Provinces to greater States; or to ſuffering more from 
them, than if. they were ſo, 

Wuicn, notwithſtanding their boaſted Plans of Liberty, was the Caſe of the little Com- 1 
monwealths of Greece ; and of our own Country, formerly, under its Heptarchs : And is ſtill 
the Caſe of the Helvetick Body, and ſome of the petty States ot Ttaly : The firſt being rather 
ſafe in the Barrenneſs, than the Strength, of their Mountains; and the latter, whoſe fertile 
Fields pay better for their Conqueſt, are perpetually ſubje&t to the Attempts of their fronger 
Neigbours z while their mutual Fealoiſies of cach other, make them incapable of mutual I 
Defence. 

3 being, therefore, thus neceſſ. \rily divided into many ſuch ſeparate Societies, 
under theſe Laws of their Nature, in genera] ; but retaining ſtill the Power of mutually helping, 
or hurting each other; we come, in the preſent Book, to inquire into the Nature, and Reaſons 
of thole Rules, by which their forial Life is extended from Multitude to Multitude; till, 
by that means, it reaches over all the bab:table Earth ; and holds the whole Hecies to their 1 
mutual Duties. 

Tnis Body of Laws the Romans called Jus Feciale, from an Order of Prieſts or Heralds, 
who, as has been already obſerved, were therein employed; and is, by ſome Moderns, called 
The Law {# Nations; by others, The Laws of War and Peace: Though it ſeems moſt 
properly ſtyPd, Jus inter Gentes, and which I, therefore, call The Laws of National Society ( 
and Intercourſe : having reſerved their Conſideration for the Laſt Part of this Work, becauſe | 
they are not only, in part, deriv'd from the Laws of Civil Society itſelf, but are alſo of 
a ſuperior and much more extenſive Nature : Which Laws we ſhall examine in the ſeveral 

ſubſequent 


PARTS Or THis BOOK. 


I. Or National Intercourſe, or Society, and the Law of Nations, in general. 
II. Or the Laws of Society between Nations, in a State of Neutrality, that 1s, antecedent to 
expreſs Peace, or direct War, between them. 
III. Or the Laws or Rules of A#s preparatory to expreſs peaceful Society between Nations 


IV. Or the Laws of private National Society, by expreſs Treaty; being the Rules of 
private Intercourſe between their - Subjects. | a V. Or 


tO 


of 
pF 
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V. Or the Laws of publick national Society, by expreſs Treaty; being the Rules of mutual 
Action between thoſe Bodies themſelves. 


VI. Or the Laws of certain ſecondary Compacts, for maintaining Peace, and determining Con- 
troverſies, between Nations, without War. 
VII. Or War between Nations, as the laſt Remedy for Wrongs; and its Laws, in general. 
VIII. Or the Laws of the leaſt olemn Sort of War; uſually called _ us. 

IX. Or the Laws of /olemn War, but in its tempered State. 

X. Or the Laws of /olemn War, in its moſt unlimited and rigorous State. 

XI. Or the Laws or Rules of thoſe acceſſary Compatts, which uſually eee ſuſpend, or 


. cloſe the * of War. 
P A R T I. 
Of NATIONAL Iutercourſe, or Society, and the LAW of NaTtoxs, 
in general. | 


Is Conformity to the Method hitherto followed, before we enter on a particular Examination 
of this momentous Body of Laws, we will conſider their Origin, Objefts, and Nature, in general, 
in the following 


SE £7T-10-N-8. 


I. Or the ſeveral Circumſtances of human Ex- reſulting from ſuch Separations, and Vong, 
iſtence; which make it neceſſary for Man- thereto, in general. 
kind, to reſolve themſelves into many d% IV. Or the ſeveral Remedies for ſuch Wrongs ; 
ferent civil Societies, and the Facts by which whether by immediate Treaty between the 
they are ſo conſtituted internally. contending Parties; the Interpoſition of na- 
IT. Or the external Bounds of ſuch States or Na- tional Umpirage, and Judicalure, or direct 
tions; whether natural, as Seas, Rivers, hoſtile Acts, defenſive or offenſive, and 
Mountains, Fc. or artificial, as Trenches, Mens Right thereto in general. 
Walls, or Boundaries otherwiſe marked out, V. Or the Duration, Interpretation, or Change- 
together with their adjacent Parts; in ſome _ ablencſs of theſe Obligations; and of the Rules 
Caſes called Marches, and Laws thereto relating, whether tacit, or 


III. Or the Rights and Obligations neceſſarily expreſs. 


n 


Of the Laws of SFociety between NA Tloxs, in a State of NEUTR A- 


LITY ; that is, ANTECEDENT to expreſs Peace, or direct War, be- 
tween them. 


From the preceding general View of theſe Laws, it is obvious, that the /ir/? Object of. our, 
more diſtinct, Inquiry is, concerning that Intercourſe, which generally has, and muſt happen, 
between Nations, while they are in a State of Neutrality 3 antecedent to expreſs Peace, or direct 
Hoſtilitics : which will chere fore be conſidered in the following 


SECTIONS. 
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SECTIONS. 


I. Or the State of Neutrality between Nations, Weather, or Shipwreck, by Sea; and its 
as it ariſes, internally, from their ſeparate Conſequences. 
Government; and, externally, from their natu- V. Or publick Perſons, ſuch as Meſſengers, 
ral Boundaries, different Languages, and re- Heralds, Embaſſadors, Sc. ſent without 
mote Situations z its Rights, and Laws, in Permiſſion, for various Purpoſes, and their 
general. Rights. Where, of Spies. 

II. Or private Perſons, either ſingle, or in VI. Or Princes in Perſon entering, or driven 
ſmall Numbers, entering the Dominions of by Accident, either ſole, with ſmall Retinues, 


other States, for mere Curio/ity, or Paſſage ; or Multitudes, arm'd or unarm'd, into the 

with its Conſequences. Dominions of other States: and their Conſe- 
III. Or private Perſons entering, in like man- quences. 

ner, for Traffick or Commerce, and its Con- VII. Or the Rights of Nations to prohibit 

ſequences. ſuch Entries, in general, or to repel, or pu- 


IV. Or private Perſons driven by various Ac- niſh them, in various Ways; without any 
cidents into the Territories of other States; diſtinct antecedent Prohibition. 
ſuch as ſtraying, by Land; and Streß of 


P AR T III. 


Of the Laws or Rules of Acts PREPARATORY to EXPREss peaceful So- 
ciety between NATIONS. 


By what has been ſaid in the preceding Part, it ſeems evident, that many of the Rights 
laid down by the Roman Lawyers, with reſpect to the Freedom of Seas, Shores, Ports, Paſſages, 
and Commerce, were, in reality, but Claims, made by the ftronger, on the weaker, as Occa- 
ſions for Quarrel and Conqueſt z being, in many Inſtances, fo contrary to the Nature and 


Safety of Civil Society, that they are, juſtly, diſputable at leaft, and therefore dangerous to thoſe 


who practiſe them: which has introduc'd the Uſe of expreſs Contracts, for thoſe Purpoſes ; to 
which ultimate Regulations, however, certain intermediate and preparatory Acts become neceſ- 
ſary ; the Rules and Laws of which we are now about to conſider in the following 


SE CI 10 N-S. | 
I. Or the Neceſſity, and Nature of Acts pre- Rights and Powers. Where, of Prelimi- 


paratory to peaceful National Society, by naries. | 
expreſs Treaty, in general. IV. Or Congreſſes, or mutual Meetings, for 
II. Or Heralds, Envoys and Embaſſadors; - their ſuch Purpoſes ; whether by Princes in Per- 
Reception, Rights, and Privileges, when ſon, or their authorized Miniſters ; with 
admitted, in general. their Forms and Laws. 
III. Or Perſons not only impowered to treat V. Or Contracts between Nations, as the Re- 
of, but to conclude, ſuch Contracts; as ſult of ſuch Negotiations; their Kinds, 


Commiſſaries, Plenipotentiaries, &c. their Forms, Force, and Interpretation in general. 


PART 


- 
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ANT VV. 


Of the Laws of PRIVATE National Society, by EXPRESS TREATY ; 
being the Rules of Private Intercourſe between their SUBJEcTs. 


Amons the National Compacts, which we have above conſider'd in general, we will firſt 
examine thoſe in particular, which relate to and regulate the private ſocial Life of the Indivi- 
duals of different States; as they are thoſe for whoſe fake the more publict ones are, principally, 
form'd; which will be done in the following 


: SECTIONS, 
I. Or Agreements or Treaties of Peace or III. Or private Contracts between the Subje7s 


Amity, in general Terms only; their Force of one State, and the Princes or Governors 
and Effect, without ſeparate, and diſtinct of another, for ſuch- like Purpoſes, 
Stipulations, of any Kind. IV. Or the Laws of Merchants; as they ſub- 
II. Or Contracts for private Commerce; either fiſt, on general Cuſtom, under the Regula- 
at large, or to particular and limited Kinds, tion of ſuch Treaties. Where, of Faclories, 


and Degrees. Where, of Tariffs, Cuſtoms, Conſuls, &c. 
Contraband, &c. 


PARTY. 


Of the Laws of PUBLICK National Society, by EXPREss TREATY; be- 
ing the Rules of mutual Action between thoſe Bobiks themſelves. 


BESIDES which private Intercourſe, the publick ſocial Acts of whole Societies are moſt ne- 
ceſſarily the Objects of ſuch Agreements, and are indeed the moſt conſiderable Part of, what 
we may call, the written Law of Nations: Becauſe, like Contracts between private Perſons, or 
the Statute Laws of Civil Society, they give Birth to a great Variety of more important 
Duties and Obligations, than ariſe either from the Nature of Things, or old Vage: both 
which are bounded, diverſify'd, or inlarg'd, by them, in various ways: All which will be 
conſider*d in the following | | 


SECTION S. 


I. Or National Contracts for public ſocial IV. Or Contracts of Loan; with their Nature 
Acts; their Kinds, Force, Interpretation, and Laws, Where, of national Pledges. 


and Duration, in general. V. Or National Contracts, for the Transfer 
II. Or Treaties for ſtipulated mutual Aſſiſtance, of Property, or Dominion analogous to 
defenſrve, or offenſive, to a limited Degree, Conveyances between private Men; their 
or with their whole r Force; their Kinds, Nature and Laws. 
Force and Laws. VI. Or National Contracts for permanent 
III. Or Treaties of Subſidy, on various Con- Union in ſome of, or all, the Parts of Civil 
ditions; with their Nature and Laws. Government; their Nature and Laws. 
PART 


* 
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PART VI. 


Of the Laws of certain SECONDARY COMPACTS for maintaining 


PrACE, and determining CONTROVERSIES, between NATIONS, 
without War. 
BEING 


The Rules of NATIONAL JUDICATURE. 


Non are all the facit Rules of natural Reaſon, or the expreſs Stipulations, which we have 
hitherto conſidered, ſufficient to hold different Nations, to their mutual Duties: For, as, in 
Civil Society, Laws are an uncertain or a dead Letter, without the Interpoſition of the judicial 
Magiſtrate, much more do they become fo, in the Cafe of whole Nations; which renders a 
Refort to ſome indifferent Interpreter, or Judge, frequently, neceſſary between them. 

Bu r here, *tis alſo evident, that the mere Capacity of diſcerning what is Right, and the Will 
to determine accordingly, are not the only Requiſites to the Judges, in ſuch Caſes : For, as the 
Strength of Nations, too frequently, emboldens them to do Wrong, ſo, the Sentences of 
weak Judges would have but little Weight; which, in the Caſe of National Diſputes, has 
introduc'd various kinds of References, Appeals, &c. to whole Nations, or their prime Magi- 


ſtrates, in order to adjuſt them, without the laſt Reſort to Force, The ſeveral Kinds and 


Rules of which will be conſidered in the following 


SECIION-S, 


I. Or National Judicature, or Judgment be- Contract on both Sides; its Nature and Laws. 


tween Nations; its Natures, Kinds, and IV. Or ſole, or mutual Stipulations, for the 


Laws, in general. ; | guarantying, or Guardianſhip of particular 
II. Or Mediation between Nations, and the Treaties, or Peace, in general; their Na- 


Right of indifferent States to inter poſe, in ture and Laws. | 
ſuch Diſputes, voluntarily or unſought; V. Or the extenſive Scheme of Henry the IVth 


with its Reaſons and Laws, of France, tor erecting a National Fudicatory, 
III. Or Umpirage between Nations, by expreſs or Tribunal, for all Europe. 


NN T VI. N 


Of War between NATloxs, as the /aſt Remedy for Wrongs; and its 


LAWS, in general. 


Bur notwithſtanding all this Thread of Cautions, for ſettling the Rights of different Societies, 
or holding them to their mutual Duties; the Folly, Pride, or Ambition of particular Rulers, or 
the Madneſs of Multitudes, ſometimes deſperate with Want, and ſometimes drunk with Lu— 
xury, makes the 14ſt R2ſort, to publick National Force, too frequently neceſſary; for the 


repelling, of preſent ; the Redreſs, of paſt z, or the Prevention, of future Injuries : Which will 
be canfidered, in general, in theſe | 


S E C- 


we. 
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SECTIONS. 


I. Or the Neceſſity and Legality of War, ac- III. Or the Means of War, or the various 
cording to the ſeveral Circumſtances that ſorts of Hoſtility, hoſtile Acts, and Inftru- 
juſtify it. Where, of that difficult Queſtion, ments lawful. Where, of Stratagems and 
concerning the Prevention of the too great Deceit, not contrary to particular Compact, 
Growth of National Power, by Force. Here, however, we are not writing Ta&ics, 


II, Or the Perſons, or States, that may uſe this or the Art of War, but the moral Rules of 


Means of Redreſs ; it being the different uſing that Art. 

Degrees of Sovereignty, or Subjection, that IV. Or the Effects or Conſequences of Victory, 
give, or take away, the Right to it. Which or being vanquiſh*d, on the remaining Perſons 
Queſtion is to be underſtood of offenſive and Things : As to the Change of Property, 
War only: For, to the immediate repelling Acquiſition of Sovereignty, or Power of 
of inſtant foreign Force, the privateſt Per- Life and Death, &c. Where, concerning 
ſons have an abſolute Right; tho' not to the the Exaction of Damages. 

Purſuit of it, by way of Redreſs, when once V. Or Acts which put an End to War, by 
repell'd. | Treaty, or Surrender, Ec, in general. 


PART VIII. 
Of the Laws of the leaſt ſolemn kind of War, called REPRISALs. 


Arr ER this general View of a Species of Coertion, which is ſo inconvenient to, and brings ſo 
much Miſery, even on thoſe, who, themſelves, inflift it; the Wiſe and Good will always think, 
that the ſimpleſt and moſt humane Method of Redreſs, ought fr/# to be attempted ; and there- 
fore firſt conſidered, in particular; which will be done in the following 


SECTION:S. 
I. Or the Nature of Repriſals, their Kinds, making Repriſals ; Whether on the guilty 
and Laws, in general. Perſons, where they can be found, only ? or 
IT. Or the ſeveral Offences or Wrongs, which on the Guilty and Innocent indifferently ? 
give Right to Repriſals, and for which they IV. Or the Effect of ſuch Repriſals, in tranſ- 
may be adequate Remedies, ferring of Property, giving Power of Lite 
III. Or the ſeveral Kinds and Manners of and Death, Sc. 


PAR T IX. 
Of the Laws of SOLEMN WAR, but in its TEMPER'N, State. 


Bur thoſe gentler Methods failing, or being, from the Nature of the Offence, impraZticabi: 


with Succeſs 3 the Injur'd are, ſometimes, compell'd to let National Reſentment looſe, in the 


folemneſt manner, on a whole People: In which Situation of Things, however, Humanity, 
and the juſt Policy, of not making Offenders deſperate, have induc'd the more civiliz'd Na- 


tions, to hold even this Harpye, herſelf, within ſome Bounds ; which we now come to conſider, 


in the ſubſequent 15 
H re BG 


—— AA AS. — 4 


& 
58 ELEMENTS or Tax LAW or NATrens. Bool V. 


SECTIONS: LS. 
I. Or folemn War in its temper'd State, in V. Or the Moderation it preſcribes; as to the 


general. | Acquiſition of publick Dominion, or En- 
II. Or the Rules which ſuch Temperature pire, and Power of Life 4nd Death, Sc. 
gives, to hoſtile As and Inſtruments. | Where, of Priſoners Nur. 
III. Or the Diſtinction it makes, between the VI. Or the Rules it injoins, as, to Re 
Arm'd and Unarm'd. tion of Damages, and Repayment c E N 


IV. Or the Reſtraint it lays, as to the Acqui- pences. 
ſition of private Property , where, of Forage, VII. Or the Regard fuch a cemper'd State of 
Quartering at Diſcretion, and Contributions War pays to neuter Nations, in the various 
for Subſiſtence. ways in which War may affect them. 


PARSE: 
Of the Laws of ſolemn War, in its moſt UNLIMITED State. 


Bur, tho? Reaſon, and the Nature of Things, preſcribe theſe Limits to Devaſtation, and 
Deſtruction, themſelves ; yet, the Non-obſervance of ſuch juſt Rules hath, ſometimes, added 
Deſjeratim to Rage; and brought on, that laſt and utmoſt bf human Miſeries, War in its 
molt unlimited Circumſtances; which is doing all the Miſchief that is abſolutely in the Power 
of the contending Parties, either during the Contention, or when one of them remains Victor: 
And where, therefore, inſtead of Rules, the Reader muſt rather expect a Hiftory of Facts; and a 
doubtful Inquiry into their Reaſonablencſs, and Legality, in the following | 


Ser 


I. Or theſe extremeſt Acts of Hoſtility, and being taken by Storm, after what is called 
whether any, and what Circumſtances, can unreaſonable Reſiſtance, Where, of Sum- 
make them conſiſtent with Humanity? in mons, and fixt Days for Surrenders. 

general: Where, of Repriſals in car, for V. Or holding Priſoners in direct und 18 


irregular Acts of Hoſtilicy. | tual Slavery. 

II. Or the Uſe of all imaginable Modes and VI. Or the intire Subverſion of pelt Pro- 
Circumſtances of Annoyance, ſuch as Foiſon- perty, in things moveable and immoveable. 
ing of Weapons and Waters, &c. VII. Or aſſuming Empire on unequal Ferms 

III. Or Pillaging and Devaſtations, not for Sub- of Subjection; or, leading the Body of a 
ſiſtence, but Puniſhment, or Prevention, Sc. People captive. 


VI. Or putting Multitudes to the Sword, fack- VIII. Or the Deletion of whole Nations, or 
ing and burning of Towns, &c, on their large Paris of them, and Re-peopling. 


AN N KI. 


Of the Laws, or Rules, of thoſe ACCESSORY CoMmPACTs, which 
accompany, ſuſpend, or cloſe, the State of WIR. 


Bur during the Progreſs of theſe Scenes of Horror, Neceſſity makes Men tame enough, 
to look for the Means of moderating, or cleſing them; which has introduced, and made 
the 
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the following Compacts conſtant Companions, or Followers, of Military Fury: Of which 
we ſhall treat in theſe 


SECTIONS. 
I. Or Parlies, for various Purpoſes; and their Non-arrival of Relief at a Day cer- 


Rules. tain, Sc. their Kinds and Laws. 

II. Or Paſſes and Safeguards, their Kinds and VI. Or Treaties of Peagg, or Submiſſion; 
Rules. either abſolute, or conditional; as, the 

III. Of Cefſations of Arms, and Truces, for Event of a future Battle, or a /ingle Com- 
various Purpoſes, their Nature and Rules. bat, Sc. their Nature and Force. 

IV. Or Treatics, for Exchange of Priſoners, VII. Of Haſtages, or cautionary Places, for 
Burying of Dead, &c. with their Rules. the Performance of Articles, on one, or 


V. Or Surrenders, on Terms, or at Diſcre- both Sides, Sc. their Kinds and Rights, 
tion, either immediate, or future; as the | 


The CoXCLUsS1ON of the wHOLE Work. 


Bz1nG, a Review of all the preceding Thread of Diſcipline, as tending to its particular and 
general Purpoſes ; in farther Confirmation of the Deductions of the firſt Book, and a more 
diſtinct Solution of many conſiderable Points of Doubt, than was there offered. 


To which will be added, for the Uſe of ſuch Gentlemen as may like them, a Set of 
ANALYTICAL TABLES; that ſhew expreſly, to the Eye itſelf, the Order, Connection, and 
Dependence, of the whole Diſcourle, in all its greater and leſſer Parts. | 
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